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THURSDAY, MARCH 15, 1951 


House or Representatives, 


CoMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D.C. 


The committee met, pursuant to adjournment, at 10 a. m. in the 
committee room, New House Office Building, the Honorable John 
R. Murdock (chairman) presiding. 

The Cuamman. The committee will come to order, please. We 
will proceed with the further hearings on H. R. 1500 and H. R. 1501. 

We had concluded the present: ition of the yroponents at the close 
of the session yesterday. Before opening the session, however, I 
would like to clear up one matter for the record. 

Mr. McMullen had asked me a question yesterday and that was 
called to the attention of the committee, that I had said to Mr. 
McMullen at a previous meeting that I felt that an authorization was 
necessary to get this matter into the High Court. I want to say, 
Mr. McMullen, that we reread the transcript where you asked me that 
question and I pointed out that my answer to you was “Yes, in my 
opinion, based on the advice of attor neys, that an authorization was 
necessary to get this squarely before the Supreme Court for a judi- 
cial and definite decision.” 

Then you asked me “Is it necessary to authorize a $788,000,000 
project in order to get a justifiable issue” and I said in effect “Yes, 
I regard that as necessary.” 

And that is my view, mind you, Mr. McMullen, the reporter may 
have put down the word “the” instead of “an,” as a word modifying 
the word “authorization,” but I mean “an” authorization, not neces- 
sarily for $788,000,000, It might be more or less, but legally a real 
bona fide authorization, and not a mere dollar authorization such as 
lawyers some times put in wills to make a legal cutting off of a 
legitimate heir. 

Do I make myself clear? 

Mr. McMvtten. I think I understand it. 

Mr. Bow. Will the chairman yield? 

The CratrmMan. Yes. 

Mr. Bow. Does the chairman think the authorization is suffici-nt 
without an appropriation { 

The Cuatrman. No; not to materialize the project, but it would be 
for purposes of getting the case before the High Court if it really 
threatened the rights of any State. 

Mr. Bow. That is the point I make. I would like to hear the chi air- 
man’s view as to whether or not the mere authorization in the chair- 
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man’s opinion is sufficient, or whether it is the authorization plus 
an appropriation to carry out the work. 

The Cuamman. Well, of course, I am thinking of it from the stand- 
point of getting the thing eventually accomplished. First we must 
have the authorization. I have just passed around, or had the clerk 
do so, a transcript or reprint of something I had placed in the Record 
some years ago in which I have explained Arizona’s unique and un- 
happy situation because of something that transpired before Arizona 
became a State in her enabling act and later her constitution. 

Mr. Asprnaty. If the chairman will yieldtome? Ithink the gentle- 
man from Ohio has asked a very important question here because 
unless this matter has been briefed relative to the whole prospective 
injury resulting only from the autliorization, then that part of the 
bill would have to be amended to make it 6 months after an appropria- 
tion by Congress, or something like that, because I can understand 
how the opposition would not want to be caught here with the prospect 
of not getting the authorization for an appropriation and yet have the 
time run on them within the 6 months’ period. 

That is what you had in mind was it not ? 

Mr. Bow. Yes. The question has come to my mind, and I think 
perhaps to some of the other members of the committee whether or 
not the mere authorization is sufficient to establish a jurisdiction or 
whether you must have your authorization plus an appropriation 
which could carry the project. 

In other words, is it not possible that a court would say “Well now, 
you still haven’t gone far enough; this court does not have jurisdiction 
until such time as there is an appropriation to carry out the project,” 
and the court might again back away from it. 

That is the question, Mr. Chairman, that has given me some concern. 
I expect to do some further study on it. 

Mr. D’Ewartr. Would you yield to me? 

Mr. Bow. Yes, sir. 

Mr. D’Ewarr. If I followed Mr. Carson’s testimony, even the ap- 
propriation is not sufficient until California comes in with a showing 
of damage by the use of water over and above the III (a) and the 
surplus water. 

Do you concur in that statement ? 

The Cuatrman. This authorization will get us into court if Cali- 
fornia can show her rights are threatened. The point I wanted to 
make clear in Mr. McMullen’s mind, as well as others, is that Arizona’s 
unique position makes it necessary now that there be an authorization 
before there can be any benefits taken out of the river by Arizona. 

Mr. Enotr. Mr. Chairman, with all deference to that argument, 
and it was argued at great length yesterday, I would like to suggest 
to my friend from Florida that he read the transcript of the initial 
parts of the questions I asked Mr. Carson in which I quoted a question 
asked by the gentleman from Florida of the chairman and which 
bears directly upon this point. 

We think that Arizona has gotten itself into a highly inconsistent 
position and at the proper time we will argue that, but right at this 
point, Mr. Chairman, I would like to get our case started here because 
we have not very much time. 

The Cuatrman. You have witnesses? 

Mr. Enate. Yes. 
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I want to say preliminary to calling our first witness, Mr. Chairman, 
that I would like to make a part of the record the resolution passed 
by both the Assembly and the State Senate of California in opposition 
to the central Arizona project. 

That resolution expresses the official position of the State of Cali- 
fornia, as stated by its legislature, and calls upon all of the constituted 
officers of our State to vigorously resist the authorization of the 
central Arizona project, and to protect California’s interest in the 
Colorado River. 

The Cuarrman. Without objection the resolution may be entered. 

(The resolution is as follows :) 


SENATE JOINT RESOLUTION No, 1—RELATING TO THE CENTRAL ARIZONA PROJECT 


Whereas there is pending before the Congress of the United States a bill which 
would authorize construction of the Central Arizona Reclamation Project; and 

Whereas no provision is made for payment by the project of any part of the 
interest on the national debt, which would be incurred to construct the project ; 
and 

Whereas the Secretary of the Interior has reported that he estimates the 
cost of the project at $708,000,000 and the time for the recovery of the principal 
at 75 years and, therefore, that the project would cost the taxpayers of the 
United States for interest alone, at 244 percent per annum, in excess of two 
billion dollars ($2,000,000,000) ; and 

Whereas the taxpayers of California would be required to pay in excess of 
one hundred seventy-two million dollars ($172,000,000) of such interest ; and 

Whereas the Central Arizona Project is designed to provide irrigation at 
exorbitant cost to grow common field crops, with the result that additional taxes 
would be required to pay government subsidies on such crops and such project 
would not, therefore, enhance the national welfare; and 

Whereas the Central Arizona Project would require the use of 1,500,000,000 
kilowatt-hours of hydroelectric power annually (the equivalent to the use of 
2,500,000 barrels of fuel oil) to pump irrigation water to a height of 1,000 feet, 
and such use would be an economic waste of an urgently needed public resource; 
and 

Whereas the construction cost of the irrigation features of the project alone 
would be many times the value of the land, when irrigated and the irrigators 
would not repay any part of such construction cost ; and 

Whereas such Central Arizona Project is, therefore, economically unsound; 
and 

Whereas sufficient water for such Central Arizona Project could be secured 
only by diverting to that project water now needed to serve authorized and 
existing projects in the Lower Basin of the Colorado River; and 

Whereas the diversion of water from such existing projects would jeopardize 
the water supply of over four million residents of California, who, in reliance on 
their contracts for water executed by the United States Government, have in- 
vested more than five hundred million dollars ($500,000,000) to provide facilities 
to enable them to use their share of water and power from the Colorado River; 
and 

Whereas the rights of California to the use of Colorado River water have 
been established by prior appropriations and by contracts with the Secretary 
of the Interior under the Boulder Canyon Project Act, and the Secretary of the 
Interior has declared that “If the contentions of California are correct, there 
will be no dependable water supply available from the Colorado River for this 
diversion” ; Now, therefore, be it 

Resolved by the Senate and Assembly of the State of California, jointly, That 
the Congress of the United States be memorialized to refuse passage of any bill 
authorizing the Central Arizona Project as proposed; and be it further 

Resolved, That the Congress of the United States be memorialized to adopt 
legislation consenting to the joinder of the United States in an interstate suit 
in the Supreme Court for the determination of the water rights of the States 
of the Lower Basin of the Colorado River ; and be it further 

Resolved, That the Colorado River Board of California and all other agencies 
and officers of the State of California are directed to use all means within their 
power to carry out the objectives of this resolution; and be it further 
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Resolved, That the Secretary of the Senate be directed to transmit copies of 
this resolution to the President, to the President of the Senate and Speaker of 
the House of Representatives of the Congress of the United States, to the chair- 
men of appropriate congressional committees, and to each Senator and Repre- 
sentative from California in the Congress of the United States. 

Adopted in Senate January 12, 1951. 

Adopted in Assembly January 16, 1951. 


Mr. Enere. Mr. Chairman, I would like also to make a part of the 
record a communication which I have received from the attorney 
general of California, addressed to me, under date of March 5, 1951, 
which I have placed in the Congressional Record, and I wish at this 
point, Mr. Chairman, to ask unanimous consent to make it a part of 
the record here. 

This statement by the attorney general of California expresses the 
viewpoint of the chief law-enforcement officer of our State in opposi- 
tion to this project. 

The Cuarrman. Without objection, the letter may be entered. 

(Copy of letter appearing in appendix of the Congressional Ree- 
ord, p. A1205, is as follows :) 


My Dear CONGRESSMAN ENGLE: Since assuming the office of attorney general of 
California and surveying the problems that confront the State in which the 
attorney general has an official interest and responsibility, I have become con- 
vinced that none of these is of more immediate and far-reaching concern than 
the proposed central Arizona project. 

A review of the record in the current and earlier Congresses convinces me that 
our California delegation in both House and Senate has been vigilant, Courageous, 
and vigorous in opposition to what is obviously a serious threat not only to the 
national economy, but to California’s right and need to the use of the waters of 
the Colorado, confirmed to various California public agencies under Federal 
contract. It is gratifying to me personally that you and your colleagues have 
made such a splendid record and have held the line so well. As the chief law 
officer of the State I propose to support fully the work you and they have done 
and are doing. You may be assured of my earnest and complete support also 
in the handling of the many legal problems involved in which my office may be of 
service to you. 

The first objective must be to defeat decisively the pending bills on the central 
Arizona project. It is unsound and infeasible. Power which could better be used 
for the needs of industry in the Southwest must not be dedicated to the relatively 
uneconomic pumping of water for irrigation of ordinary field crops. The project 
would entail hidden subsidies in a staggering total amount by diverting the 
interest component in power rates to repayment of the capital cost of irrigation 
works. The proposed financial scheme provides no revenues to pay the interest 
on the national debt which would necessarily be incurred to construct the works; 
and it would cost the taxpayers of the Nation over $2,000,000,000 in interest 
over the 75-year financing period. The cost of the works themselves is wholly 
disproportionate to the value of the lands involved. 

After the defeat of the central Arizona project, which I trust will be the result 
of vour efforts directed against the bills, there will remain a serious contro- 
versy between California and Arizona over the rights of each to the use of the 
waters of the Colorado. This dispute must be settled, in the interest of interstate 
harmony and in fairness to the great economic considerations at stake. If nego- 
tiation fails, then the issues should be submitted to the only tribunal authorized 
to determine them—the United States Supreme Court. I am in accord with the 
efforts that have been made by California’s Representatives in Congress to bring 
about the necessary waiver of Federal immunity as a foundation for such liti- 
gation. I cannot approve the subsidiary provision for Supreme Court review 
that has been tied as a tail to the central Arizona project kite, because it gives 
only lip service to a solution through the Supreme Court and binds this to prior 
congressional approval of the proposed fantastic irrigation venture. Certainly 
the availability of the needed water should be decided before the costly Arizona 
proposal is given congressional approval, contingent or otherwise. 

We in California are confident, morally and legally, of the soundness of our 
position founded upon the water rights we hold. We have been and are willing to 





CENTRAL ARIZONA PROJECT 589 


submit the points at issue to the Supreme Court, and to do this without any 
$2,000,000,000 string attached. The efforts of you and your colleagues will 
surely bring this reasonable course to realization. 

Mr. Enoate. Mr. Chairman, our first witness will be Mr. M. J. Dowd, 
who is the technical adviser to the Colorado River Board. 

We have with us today in the audience Dr, Franklin Thomas, the 
chairman of the Colorado River Board of California, who is a past 
president of the American Society of Civil Engineers and dean of 
the Engineering School at California Institute of Technology. 

He is here in the audience. Mr. Dowd is the official witness for the 
State of California, appearing as technical adviser to the Colorado 
River Board; and if it is agreeable, Mr. Chairman, I would like to ask 
that Mr. Dowd proceed at this point. 

The Cuarman. Mr. Dowd, we will be glad to have your testimony 
at this time. You have a prepared statement; have you, Mr. Dowd? 

Mr. Down. Yes, sir. 

The Cuamran. Would you prefer to proceed with that without 
interruption ¢ 

Mr. Down. No; if I may explain. 


STATEMENT OF M. J. DOWD, TECHNICAL ADVISER, COLORADO 
RIVER BOARD OF CALIFORNIA 


Mr. Dowp. My name is M.J. Dowd. Lappear asa technical adviser 
of the Colorado River Board of California. By profession, I am a 
consulting engineer. I hold certificates to practice in the fields of 
civil and electrical engineering. 

I have been connected with irrigation and power work for something 
over 30 years. Three or four years of that was with the Bureau of 
Reclamation and since 1922 I have been connected with Imperial Irri- 
gation District, the largest organization of its kind in this country. 

For some 17 years I was chief engineer and general superintendent 
of that district, and for the past 7 years I have been connected in a 
consulting capacity. 

I have prepared what we call “comments” on H. R. 1500 and the 
central Arizona project. We have developed these comments because 
we feel it is the type of information that this committee should have 
and has not had. 

We feel that the lack of furnishing this type of information by the 
departments of our Government, not only to the Congress but to the 
Budget, is one of the main reasons why the President’s Water Re- 
sources Policy Commission recommended a board of review, and the 
information which we attempt to give you here is the type that you 
would get had you a board of review. 

The President’s Commission, of course, recommended that the Board 
of Review be in the executive department, but many of us feel that 
it should be in the legislative department and that you should have 
available to you the detailed information of a technical character that 
certainly you men have not the time to dig out. I think you will see 
before I get through, it is not made available to you by the depart- 
ments who say they come before you as advisers and not as advocates, 

Mr. Enere. Mr. Dowd, will you pause just for a minute? Mr. 
Chairman, I have a bill pending before the subcommittee of the House 
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Committee on Agriculture, and it is necessary for me to go over and 
present the bill and present my witnesses. So, when I withdraw from 
this hearing, I hope it will not be regarded as any mee for the 
witness or any lack of interest in California’s case. I will be back as 
soon as I can. 

The CuHamman. We understand how that is, with not only yourself 
but every Member of Congress. 

Mr. Down. One word more along this line. 

I think it was recognized by the President’s Water Resources 
Policy Committee as an unsound policy—it certainly is against what 
I would think and many feel are sound principles—to have the same 
department make the investigation of a project, make the plans, and 
designs for the project, work up the estimates of cost, come before 
committees of Congress to get it approved or in many cases have it 
approved by the Secretary of the Interior, for example, without 
coming to Congress at all; go ahead and construct the project and 
operate the project. 

One department doing all of those things is not good practice, and 
I think that is one of the reasons why the President’s Water Resources 
Policy Commission recommended this Board of Review. 

Mr. Povutson. Will the gentleman yield? 

Mr. Down. Yes. 

Mr. Poutson. The chairman asked you if you wanted to proceed 
without interruption, or would you rather have any member at any 
place in your presentation ask you a question to clear up an idea at 
the time. 

Mr. Down. I am coming to that right now, Congressman. 

I have prepared written comments. Each one is numbered, and 
with the committee’s permission I would like to read the comment, 
discuss it, and then let the committee question me on that particular 
comment before proceeding to the next comment: and, of course, at 
any time I hope the committee or any member of the committee will 
not hesitate to interrupt me to ask a question. 

What we are after here are the facts. I don’t feel as though I am 
appearing here in a very formal manner, but it is to do for this com- 
mittee the thing that I think the committee needs and should have 
in considering a project of such magnitude. 

The Cuamman. May I say at this point that it is our usual prac- 
tice at the conclusion of a statement by the witness to go the rounds 
in asking or furnishing opportunity for questions. You would prefer 
that, without that formality on the part of the committee, when we 
have concluded a point or comment that anyone, regardless of any 
order on the committee, ask the question ? 

Mr. Dowp. With the chairman’s permission. 

The Cuarrman. All right, sir. Proceed, please. 

Mr. Dowp. And may I say this: In reading these comments, when 
I come to a table I may not read all the figures, but may it appear in 
the record as though I had read the table as it appears in the com- 
ments ? 

The Cuatrman. That is right; in print as they appear in the state- 
ment. 
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Mr. Dowp. The following comments and views are submitted for 
the consideration of the committee in connection with H. R. 1500 and 
the project it would authorize: 


1. AUTHORIZATION WOULD COMBINE SEPARATE 
PROJECTS 


In effect, the bill, H. R. 1500, would authorize as one project what 
are in reality two separate projects: (1) a power project (Bridge 
Canyon) which could be complete in itself and wholly independent 
and (2) an irrigation project which has no direct or physical relation 
to the power project. The two projects should be considered for 
authorization as separate and independent projects. 

Here is what I have in mind: A short distance below the Bridge 

Canyon Dam is located the Hoover Dam. Hoover Dam was author- 
ized by the Boulder Canyon Project Act of 1929. In the same bill 
there is also authorized a very large irrigation project in California 
called the All-American Canal. They both are contained in the same 
bill. 
Hoover Dam is very closely connected with the All-American Canal, 
as it is with every other project below it, but the two were considered 
and, you might say, authorized independently. 
- At the same time, the Metropolitan water district of southern Cali- 
fornia had under plans its aqueduct. It needed large blocks of power, 
tremendous blocks of power, to lift the water 1,600 feet to take it to 
the coastal area of southern California, but it did not receive consid- 
eration as a part of the Hoover Dam project, and that bill provided 
that not one cent of the power revenue from the sale of power at 
Hoover Dam could be used to subsidize irrigation, or could it be 
used to subsidize power for the Metropolitan water district of southern 
California. 

Now, this aay is far more—these two are far more independent 
than were Hoover Dam and the All-American Canal. The Bridge 
Canyon Dam is entirely separate and distinct and apart. It neither 
stores water nor transports water for the central Arizona project. It 
is an arbitrary inclusion, made or proposed by the Secretary of the 
Interior as set out in the bill. 

We claim it is neither logical nor is it what you might call a fair 
proposition considering what has gone on downstream en the other 
dams along that river. 

I say that the Bridge Canyon power project could be complete. 
I say “could” because we do not feel it is complete even in this bill. 
We feel that the authorization of Bridge Canyon Dam without at the 
same time assuring at least the construction simultaneously of the 
Glen Canyon Dam is a very, very serious mistake, and J will discuss 
that a little later. 

The Cratrman. Does anyone have any questions? 

Mr. Down. Pardon me. It is said the main reason for the inclusion 
of Bridge Canyon Dam is because they need power. That may be; 
too, the Metropolitan water district needed power. but they had to 
buy Hoover power, and pay the same base rate as everyone else that 
used Hoover Dam power. 

You could build a steam plant to furnish power to pump this 
water. It would cost very httle more, according to Mr. Sargent, 
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of the Central Arizona Light & Power Co. He said the going rate 
now was 5.5 mills and the rate here now is up to 5.171. Im another 
vear or two, with the way costs are going up, it may be very close 
to 5.5. So, comment No. 1 is we feel these two projects, the power 
project and the irrigation project, certainly may be included in the 
same bill, but they should be considered and acted on independently, 
as was the case in the Boulder Canyon Project Act. 

The Cuatrman. I would like to ask a question. I think Mr. Bow 
was seeking recognition, too. 

You have just stated Mr. Dowd that the Boulder Canyon Project 
Act was authorization for the building of Hoover Dam and the All- 
American Canal. 

Mr. Down. That is correct. 

The Cuatrman. Those two are linked together in one authoriza- 
tion; are they not? 

Mr. Down. They are, but kept separate, sir, because none of the ben- 
efits in the way of revenue from the sale of power at Hoover Dam 
can be used to subsidize or help the construction of the All-American 
Canal in any way, shape, or form. 

The Cuairman. I want to point out to the committee that the 
Boulder Canyon Project Act was an authorization at the call of Cali- 
fornia, to provide the building of a great dam and the building of a 
great aqueduct for irrigation purposes, and they were combined in. 
one authorizing act in 1928. 

This bill, as I have so frequently said to the committee, calls for 
the building of another great dam—and some minor dams—but an- 
other great dam on the main stream and the building of an aqueduct 
to carry water into Arizona. 

Mr. Down. With no connection in any way between the two of 
them. 

The CuatrMan. That is a question really. 

Mr. Bow. I was interested in that standpoint. Without the build- 
ing of Bridge Canyon, however, Mr. Dowd, you could not go forward 
with the central Arizona reclamation project; could you ? 

Mr. Down. Of course you could. You could get power from some 
other source. 

Mr. Bow. But there is no power at this time available. It would 
have to be made available. Some power has to be made available for 
the reclamation of central Arizona. 

Mr. Down. That is right; neither was there any power available 
when the Metropolitan water district planned their aqueduct in south- 
ern California. «} 

Mr. Bow. But Bridge Canyon is connected with central Arizona 
reclamation to that extent; that there is no power available now to 
do the job and it is the one matter by which you could go forward with 
your reclamation project of central Arizona. 

Mr. Down. If I may say, sir, there is a great need for power all 
through the Southwest at this time. The Southwest can proceed no 
further unless it gets additional sources of power. So, the additional 
power from Bridge Canyon Dam, or from steam plants, or from some 
other source, is just as necessary for the continued progress in the 
Pacific Southwest as for the proposed central Arizona pumping 
project. There is no difference at all. 
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Mr. Bow. The point I am making is that there is a purpose, though, 
in this authorization in central Arizona for Bridge Canyon as the 
power unit to carry out the reclamation in Arizona. That is the point 
I make. 

Mr. D’Ewarr. I have a question. I think this is the right place 
to ask it. 

You perhaps heard the question I asked Judge Stone and also Mr 
Carson in regard to the reflection in the power rate of a subsidy for 
the central Arizona project, provided we separate these projects, as yo 1 
say, build the items necessary to the Bridge Canyon project. 

If we authorize the Bridge Canyon project at this time without the 
central Arizona project—in other words, separate them, as you sug 
gest—can we reflect in the power rate by legislation a subsidy for use 
at some future time for the construction of the central Arizona 
project ? 

Mr. Down. Well, Congress could if it so desired. I am not appear- 
ing here in any wise saying that it is not a good principle for power to 
subsidize irrigation to a reasonable extent, and I will show how in 
effect Hoover power is subsidizing irrigation. 

Mr. D’Ewart. That is not the point I have at the present moment. 
Mr. Carson said we could not do that legislatively. Judge Stone said 
we could. I wanted your thought. 

Mr. Down. Well, sir, here is what happened with the Hoover Dam 
power project in the adjustment act. The act provided that each year 
from Hoover power revenue the States of Arizona and Nevada were 
to receive $300,000 each in lieu of taxes. It didn’t say that, but that 
was the idea of it. 

In addition, the Hoover Dam power rate had to provide $500,000 a 
year to go into what is called the Colorado River development fund, to 
be used in developing the basin, and for the first 15 years, the upper- 
basin States get the exclusive right to the use of that money, so that it is 
very easy in a bill if you wish to set up certain provisions that must be 
considered in fixing the rate; it can be done; why you should take 
one of the major power projects and dedicate that one major power 
project to one single irrigation project and deny any other projects 
from sharing in assistance is a little more than some of us can under 
stand, but that is within the wisdom of the Congress. 

Mr. D’Ewarr. That is the point I wanted your opinion on. 

The Cuamman. May I ask another question just there ? 

Supposing the thing is done, as you say, or has been implied by the 
question just asked ; Bridge Canyon is built. You have said ours is a 
power hungry area. There is no question about disposing of all the 
»ower that can be produced, but suppose no provision or authorization 
is made for diverting any water for irrigation into Arizona. 

What is your judgment then as to the prospect of any water being 
diverted into Arizona at some subseqent time ? 

Mr. Down. There is no contemplation in this bill of any water being 
diverted for irrigation from Bridge Canyon Dam. Bridge Canyon 
Dam is simply and purely a power dam. . 

The Cramman. I did not mean diverted at Bridge Canyon Dam. 
I meant from the Colorado River any place by later legislation as a 
separate authorization. 

Mr. Down. This Congress at any time can authorize reclamation 
projects as you have in the past. The fact you may have authorized 
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Bridge Canyon Dam in my opinion has no effect upon your authoriza- 
tion of any irrigation project in the Colorado River Basin you see fit 
to authorize. There is simply no connection between them. 

The Cuarrman. Well, again, I must say that I cannot look at it that 
way. I think the authorization of this Bridge Canyon Dam as a power 
dam solely would seal the fate of Arizona from getting any more 
water out of the Colorado River. If it is built solely for power produc- 
tion, there would be no likelihood of a later and higher beneficial use. 

Mr. Recan. Mr. Chairman. 

The CHarrMan. Mr. Regan. 

Mr. Reean. Mr. Dowd, I would like to ask two or three questions 
that have been bothering me. 

You state the two projects in Bridge Canyon, the power project and 
irrigation project, are independent projects. 

Mr. Down. That is right. 

Mr. Reean. Yet in my view of the thing it indicates the irrigation 
is entirely dependent on getting the power from the Bridge Canyon 
project the way it is set up. 

Mr. Down. That is right. 

Mr. Reean. In other words, they couldn't have the irrigation proj- 
ect without the Bridge Canyon project under the proposal before us? 

Mr. Down. That is right. 

Mr. Reean. All right. So then the irrigation is dependent upon 
Bridge Canyon the way the authorization is proposed here. 

Mr. Down. It is dependent upon power. 

Mr. Recan. And power from the Bridge Canyon the way it is before 
us now. 

Suppose that we build or do not build Bridge Canyon. We build 
Bridge Canyon project, and the power is contracted to other interests 
in its entirely and there is no power available, and so Arizona says “We 
want to put up a steam plant” and they will put up a steam plant on 
the banks of the Parker Reservoir, and they start pumping water from 
that reservoir. 

Is there anything to stop Arizona from pumping that water if they 
had the steam plant? 

Mr. Down. No, sir; if they could show a right to the water. 

Mr. Recan. Suppose they do not have the steam plant and they do 
not have the power plant. Is there anything to stop Arizona from in 
some other way taking their share or what they think is their share 
of water from the Parker Dam to put on land to irrigate land in the 
State of Arizona? 

Mr. Down. No, sir. 

The CuHarrman. Just a moment. Do you mean without an act of 
Congress authorizing the diversion ? 

Mr. Down. Oh, absolutely. Arizona, now that you have signed the 
compact, you have eliminated the restriction relative to the United 
States giving rights-of-way, except under the provisions of the com- 
pact. 

There is nothing to prevent you today under your own State law 
from going to the Colorado River and diverting water for irrigation. 
It does not depend upon an act of this Congress. 

Now of course, if you attempt to do it, some one might try to enjoin 

you, but that has nothing to do with whether the act is performed by 
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Arizona or the United States. The same question of water right is 
there. 

The Cuarreman. Yes; Arizona has ratified the compact, but that 
does not remedy the situation found in the enabling act and Arizona’s 
constitution. Neither you nor I are lawyers. You are an engineer 
and I am not a lawyer but it is my information that nobody in 
Arizona can take a drop of water out of the Colorado River without 
authorization by Congress. We are now getting some water, it is 
true, but it is by means of an authorization, which I remember you 
opposed strenuously 4 or 5 years ago—but we got the authorization. 
We are getting some water, and I do not think we can get any more 
without an act of Congress. 

Mr. Dowp. May I say, sir, you are referring to the reauthorization 
of the Gila project by which at first you attempted through the author- 
ization to take twice as much water as you originally intended. Cali- 
fornia did oppose that bill, but the minute Arizona agreed to limit 
the authorization bill to the amount of water that was considered 
when the project was first authorized by the Secretary of the Interior, 
California withdrew her objection and the bill. went through both 
Houses of Congress by unanimous consent. ; 

I would simply like to know your position, sir. You have a contract 
with the United States for water stored by Hoover Dam; true, that 
contract provides you have to pay something for it, but so far there 
has been no inclination of the Secretary to charge you anything for it, 
either for the Gila project nor is there anything in this bill to charge 
you for any water you may use for the central Arizona project, but 
you have that contract in which the Secretary agrees to deliver this 
water at points where you want to divert it. 

Now for the life of me I can’t see what is to prevent you from divert- 
ing it. 

The Cuatrman. Do you regard Arizona’s contract with the Secre- 
tary of the Interior for 2,800,000 acre-feet as valid and binding, that 
is, a gross of 2,800,000 acre-feet ? 

Mr. Down. Subject to the limitations that are in it, subject to the 
reservations I am going to refer to a little later. It had been approved 
by the United States, it was approved by the Legislature and Governor 
of the State of Arizona. 

The Cuarrman. Not to delay the matter longer, but I feel that 
the witness is overlooking something that is mighty vital and which 
oversight might be tragic. 

Mr. Recan. May I finish with one more question, Mr. Chairman? 

Mr. Dowd, assuming that you are correct and Arizona could under 
some vehicle that they would develop themselves, take what they 
considered their share or portion of the waters of the Colorado River 
from the Parker Dam and Reservoir; then once they started taking it, 
they would establish this justiciable issue and bring them into court; 
is that right? 

Mr. Down. Of course, that is a legal question. I can show you right 
now where with the existing projects on the lower river there is a 
deficit of about a half million acre-feet under the compact. If there 
isn’t a justiciable controversy now, certainly Arizona, by taking a few 
more thousand acre-feet, would not create that controversy. 
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It is there now. There isn’t any question about if, so if it is a matter 
of overlapping of rights, it is there now. The deficit is in front of us. 

Mr. Recan. Thank you. 

Mr. McMvtten. May I ask a question ? 

The Caamman. Yes; Mr. McMullen. 

Mr. McMuiten. Did I understand you to tell the gentleman from 
Texas that if they did not build this Bridge Canyon, if the State of 
Arizona failed to erect a steam plant, that they could divert water 
they are aT to from the Colorado River to the State of Arizona / 

Mr. Dowp. I didn’t say to central Arizona. He said divert water 
from the Colorado River to lands in Arizona. 

Mr. McMutten. To lands in Arizona, not necessarily the central 
Arizona project ¢ 

Mr. Down. That is right. 

Mr. McMutsen. They could divert from the river to the State of 
Arizona ? 

Mr. Down. That is right. They have a contract with the United 
States that gives them permission to do it. 

Mr. McMutien. What would be the vehicle of conveying the water 
to the State of Arizona? 

Mr. Down. Canals; if they required pumping of course they would 
have to provide some type of power to pump the water. If they took 
it by gravity 

Mr. McMvtien. There is no w ay they can do it by gravity in the 
State of Arizona. 

Mr. Dowpv. That may be a lack of land rather than a lack of right. 
As I understood Congressman Regan’s question, it was whether or not 
they had the right to ‘do it. 

Mr. Reean. That is right. 

Mr. Down. I didn’t say they had a lot of land that could be reached 
by gravity. 

Mr. McMvtien. Of course, that is still a legal question. 

Mr. Dowp. And as a matter of fact, Arizona has not yet started to 
use 1 kilowatt-hour of her share of 18 percent of the power develop- 
ment at Hoover Dam. There is no reason why Arizona couldn’t 
take that power if she cared to do it, and use it to pump water from 
the Colorado River. 

Mr. Regan. Would that be adequate for them ? 

Mr. Down. No, sir; it wouldn't be adequate for this 1,200,000 acre- 
feet and neither is there 1,200,000 acre-feet for Arizona on her own 
figures, but that amount of power would be sufficient to pump a con- 
siderable quantity of water from the Colorado River to central 
Arizona. 

She also has a share in the Davis Dam power that she is just now 
starting to use, and that she could make available for the pumping 
of water. 

Mr. Reean. Do they now have a call on 18 percent of the power 
generated at Boulder Dam? 

Mr. Down. Yes, sir; that is another provision, that under the con- 
tracts that were made with the California agencies Arizona and 
Nevada were given the right to recall up to 18 percent, I think the 
figure is 18 percent of the firm power output of Hoover Dam, when- 
ever they saw fit, by giving certain notice. 
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Mr. Reean. At the same rate that is being paid by others? 

Mr. Down. Exactly, sir. There is no discrimination in the rate for 
power sold from Hoover Dam and we say there should be no diserimi- 
nation in the rate for power to be sold from Bridge Canyon Dam. 
There is nothing in our opinion that gives an irrigator on the central 
Arizona project the right to get power from Bridge Canyon Dam for 
2 mills, while down stream a little further a farmer needs some power 
to pump water out of the ground and he has to pay 5.171 mills. There 
is no difference between those two irrigators. 

Mr. McMutten. May I ask one other question? I understand | 
from you that Arizona at this time has 18 percent of the power from 
Hoover Dam that is available to the State of Arizona that they are not 
using ¢ 

Mr. Down. That is right, sir. It has been available from the very 
start. If I may add right there, sir, when Hoover Dam was built, 
Arizona, or the leaders in Arizona, were very much opposed to it, 
because that rate for power, from Hoover Dam, was very much less 
than the rate for power in central Arizona, and they feared what 
might happen to their own power set-up in central Arizona if Hoover 
Dam power was made available, and they said they didn’t want any of 
It. 

Mr. McMctten. Could the State of Arizona take that 18 percent 
that they are entitled to at this time and pump some water from the 
Colorado River, maybe not all they claim, but thereby create this 
justiciable issue which they could get before the court with without 
building this project ? 

Mr. Dowp. I would think so, yes, sir; that 18 percent would pump 
a substantial amount of water, but of course what they have to have 
in addition to the power they must have the taxpayers of the United 
States to foot the bill. That is the answer. 

Mr. Buner. Mr. Chairman ? 

The Cuatrman. Had you finished Mr. McMullen? 

Mr. McMoutten. Yes sir; I think I have. 

The Cuatrman. Mr. Budge. 

Mr. Buper. I believe you stated that you were not opposed to a 
subsidy from public power projects to be used for reclamation if the 
reclamation project were economically sound. 

Would you like to develop that a little bit and tell me just what you 
think an economically sound development would be subsidized by 
public power? 

Mr. Dowp. You asked me what would be an economically sound 
project ? 

Mr. Buner. I think those were your words. 

Mr. Down: Well, my opinion is that if you wish to know the way we 
feel about it out there, that a project, an irrigation project should be 
able to guarantee to the United States at least a substantia’ part of 
its cost. 

Mr. Bunce. By “substantial” you mean what ? 

Mr. Down. I would say at least 50 percent. Look at it this way. 
The irrigation project is a direct and immediate benefit to the ir- 
rigator, the man to whom the water is taken and put into his head- 
gate and delivered on to his land. 

; naga great benefit goes to the State in which the project is 
ocated. 
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The third benefit in a certain way goes to the United States as a 
whole. 

Now then if the local irrigators and the State that receive the first 
direct and primary benefits cannot assure the United States of pay- 
ing at least 50 percent of the irrigation cost of a project without in- 
terest then I say the project can’t be very much good. 

Now as to the subsidy from power, yes; we feel that, subject to the 
limitation of market rate, etc., there is no reason why power should 
not provide some subsidy for irrigation but when you say that power 
must provide a large subsidy, then we think you are going beyond the 
realms of good economics because we think it is just as important to 
develop the industrial and commercial life of the West as it is the 
agricultural life of the West. More and more in the West industry 
and commerce are exceeding in importance the question of agriculture 
and I come from a community of half a million acres where there 
is nothing but agriculture, but we can see what is developing. This 
Congress has a very serious matter to consider in this allocation of 
power and providing subsidy. 

Mr. Bupée. Would California then oppose any public power project 
which subsidized the reclamation project over 50 percent in cost? 

Mr. Down. I don’t know that California would. We give you our 
views. In this particular project, there are many other facts or factors 
more than that upon which we are opposing it, but we think in the 
name of good, ordinary common horse sense, like the people had who 
settled this country, that we have not yet reached the point where 
the American taxpayer has got to go out and build projects where the 
direct beneficiaries can’t pay up to at least 50 percent of the costs 
without interest to the United States. 

Mr. Buper. You are taking that arbitrary figure of 50 percent. Just 
what do you base that on? 

Mr. Down. It could be 30; it could be 60. That is just a matter of 
opinion. It should be a substantial amount, and I think you will see 
as I develop here—— 

Mr. Bunce. Do you have historically or any other way any reason 
for picking 50 percent ? 

Mr. Down. Well, except that we feel there should be some liberali- 
zation. Now down our way, under the All-American Canal, under 
the provisions of the Boulder Canyon Project Act, before the United 
States appropriated one dollar, or turned a shovel full of earth, the 
United States required that the Secretary of the Interior secure con- 
tracts with Imperial Irrigation District, assuring the United States of 
the return of 100 percent of the cost, and that has been the general 
practice in the past. As we go along, the general tendency is to 
ease up some, but going from a question of requiring irrigation proj- 
ects to pay 100 percent of their cost, down to where they don’t pay 
$1 of their cost, to me is a pretty long step, and I can’t believe the 
economics of our country are such or that we are in such a terrible 
position for the need of hay and grain and cotton, and that type of 
common crops, that we should ask the taxpayers to put out the amount 
of money necessary to provide that type of irrigation, where the 
irrigators can’t pay a substantial part of the cost. 

Mr. Bunce. You would recommend, then, going half of it? 

Mr. Down. That is just a suggestion. That, of course, is a matter 
for the Congress. 
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Mr. Bunce. We are asking for your recommendations. 

Mr. Down. Yes, sir; I would say a substantial percentage. 

The Cuarrman. Are there other questions? 

Mr. Poutson. Yes; I have a question. 

The Cuarrman. Mr. Poulson. 

Mr. Poutson. In connection with that matter of substantial con- 
tribution, that is entirely a matter upon which the members of the 
committee or the elected members from the State of California, rather 
than for any particular organization in California, may reach a con- 
clusion. You are giving your opinion, are you not, as an individual ¢ 

Mr. Down. That is correct. 

Mr. Poutson. In other words, in California we have members who 
have differences of opinion on that amount, but you are presenting it 
as any individual, not as a spokesman for California. You are recom- 
mending it on the basis of your experience and what you consider 
sound reclamation projects, projects which will add to the strength 
of the country and which will help reclamation in the long run? 

Mr. Down. That is exactly correct. I think I made it clear it was 
my opinion, but I do know that many engineers interested in irri- 
gation are rapidly coming toward the same thinking that I have 
expressed here this morning. 

In other words, those of us interested in western reclamation have 
the feeling we should not kill the goose that lays the golden egg. 
Once the taxpayers of this country realize what they are being stuck 
for in connection with many of these reclamation projects, they are 
going to cut off the flow of money right ut the top, and we feel 
we had better go easy or we are going to lose out on other projects 
that we want that do have some semblance of economic feasibility. 

Mr. Povutson. Then it is in the interest of reclamation that you are 
making that suggestion ¢ 

Mr. Down. Surely; absolutely, sir. 

Mr. Bupner. Could I ask one more question, Mr. Chairman ? 

The Cuarmman. Yes, Mr. Budge. 

Mr. Bupse. I assume that you are certainly familiar with the basic 
reclamation act. 

Mr. Down. Yes, sir. 

Mr. Bupér. Now it is my understanding that the basic reclamation 
act provides that the first priority for water shall be for irrigation. 

Under your statement here, you favor the economic; that is, the 
manufacturing perhaps in southern California should be considered 
above reclamation. 

Would vou change the basic reclamation act to meet that suggestion ? 

Mr. Down. Oh, no, sir. I made no such suggestion. 

The use of the water for power in nowise interferes with its use 
100 percent for irrigation. 

Mr. Buper. I understood you to say that you thought that the use 
of the water for the industrial development 





Mr. Down. No, sir; the use of power for industrial development. In 
other words, I think we should attempt to get power available to indus- 
try and commerce as the law says at the lowest rates consistent with 
sound business principle. 

Mr. Buper. Do you still feel the irrigation has a priority? You 
know there is quite a conflict between the way you build a dam for 
irrigation and for power. he 
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Mr. Down. I don’t believe so, sir. I still feel irrigation should have 
the prior right as far as the use of the water is concerned, but I 
don’t feel you should load up the power with too much subsidy, to 
where you are “oing to hold back, or deter that power being used to 
promote the industr ial and commercial development of the West, but 
on the Colorado River, sir, the development of power, the use of the 
water for power in nowise affects or detracts from the use of that 
water for irrigation. 

Mr. Crawrorp. Mr. Chairman 

The Cuarrman. Mr. Crawford. 

Mr. Crawrorp. Mr. Dowd, following the question just submitted 
by Mr. Budge, I am informed that a group of experts from Stanford 
University, who have been working on a problem of water resources 
and power for the United States made an observation like this: Agri- 
cultural Sep eR in excess of its present output must increasingly 
rely on the area of the Nation which has a net surplus of precipitation ; 
that is, the tebe half. 

Then this same group warned that if irrigation to expand farm pro- 
duction in the West should be given priority, the transfer of popula- 
tion westward would have to stop far short of what it otherwise might 
be. Therefore, the use of water for agricultural irrigation should by 
no means have priority when it would curtail the desirable expansion 
of homes and industry. 

Would you care to comment on that in connection with what Mr. 
Budge asked you? 

Mr. Down. Well, I think what they have in mind there sir, is that 
water should not be used for irrigation ahead of the use of that same 
water for what we call domestic purposes, and I believe most of the 
States recognize that the use of water for domestic purposes, which 
includes industrial, as I understand it, is a prior right to the use of 
the water for irrigation. 

I think that is what they have in mind. 

Mr. Crawrorp. You don’t think the Irrigation and Reclamation 
Act considers the use of water for homes and industry prior to that 
for irrigation, do you? 

Mr. Dowp. No; I don’t. The use of water for domestic purposes 
on the farms of course is included. 

Mr. Crawrorp. Now our friend Budge over here raised an issue 
and I want to get your reaction on it now. 

Here you have literally millions of people, and certainly scores, 
if not thousands, of industrial units, who wish to establish themselves 
in the southwestern area. Look at your perfectly fantastic—I do 
not mean to be facetious—I mean big, powerful, necessary, establish- 
ment of war industries in that area. You have gas down there. You 
have climate; you have ease of living, compared to the rigid winters 
that we have in the North. 

They want to go there and live. Now if you have insufficient water 
in the total flow of the Colorado to meet industrialized homes, and 
industries demand for water and at the same time give irrigation 
what it wants, when are you going to make your decision as to whether 
or not you will stop irrigation or stop industrial development ? 

Mr. Down. I think all your irrigators recognize, sir, that irriga- 
tion must recede for the benefit of the use of water for domestic 
purposes. I don’t believe there is any question on that. 
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Mr. Crawrorp. Now if these irrigators recognize that development 
coming in and if the Irrigation and Reclamation Act runs directly 
in the face of that pressure and development, some day we are going 
to have a head-on collision, are we not, unless you find more water 
somewhere than is now flowing? 

Mr. Down. Well, we are going to have to go a whole lot further in 
what we do to get water than wedonow. That situation has developed 
in certain places. When it does, then, of course, the water is taken 
from the irrigators by condemnation or some other process because 
people must have water to drink. 

There is no argument about that. 

Mr. Crawrorp. They must have water to drink if they are going 
to settle themselves and industry there. 

Maybe they do not have to settle themselves and industry there; 
is that right? 

Mr. Down. That is right. 

The Cuarmman. May I ask one question further on that? 

Mr. Crawrorp. Yes. 

The Cuarrman. If there comes a time, then, following the reason- 
ing we have just had, when the Los Angeles area has expanded to such 
a point that some of the water rightfully belonging to California and 
now carried into Imperial Valley for agriculture purposes is needed 
in the urban area, do you anticipate then that the agricultural use in 
Imperial Valley must recede, must give way, to the higher demands of 
the metropolitan area? 

Mr. Down. If the time comes when the Metropolitan Water District 
of Southern California has exhausted its possibilities to get water, 
and the growth of population and industry increases, as we all think 
it will, and they reach a point where they have to have more water, 
agriculture, using the water from the Colorado River in California, 
will have to give up in favor of the metropolitan district. 

The Cuaran,. I expected that answer, and that is exactly what 
I would say. That is my feeling, too. 

Mr. Down. I don’t believe there is any question about that. 

Mr. D’Ewarr. I think the record should show at this point that 
the 1944 Flood Control Act gives priority of use of water in certain 
river basins in the country, and that this committee looked with favor 
on extending that provision to all the river basins in the 17 irrigation 
States a year ago. 

Mr. Crawrorp. Priority for use of water for what ? 

Mr. D’Ewarr. For consumptive use. 

Mr. Down. All consumptive-use purposes ? 

Mr. D’Ewarr. That is right. It is written into the 1944 Flood 
Control Act. 

Mr. Crawrorp. The Flood Control Act somewhat cuts across the 
face of the Irrigation and Reclamation Act? 

Mr. Down. No; I would not say so; irrigation use, domestic use, 
both are consumptive uses. 

Mr. Crawrorp. In the general concept of the utilization of the 
Colorado River and its water, do you understand that the Bridge 
Canyon Dam is necessary for the extension of the life, the effective 
life, of the Hoover Dam and all of its operation ? 

Mr. Down. Well, sir, the capacity of the Hoover Dam is in the 
neighborhood of 32 million acre-feet. The capacity of the proposed 
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Bridge Canyon Reservoir is in the neighborhood of 3.5 million acre- 
feet. 

Looking ahead 300 years, the answer to your question is yes; as of 
today, no. 

Mr. Crawrorp. Let us look ahead 75 years. 

Mr. Down. The answer remains no. 

Mr. Crawrorp. From the standpoint of silting? 

Mr. Down. The recent report of the Department of the Interior 
concerning a cooperative project between that Department and the 
Navy to determine the amount of silt that had accumulated in Lake 
Mead and the probable effective life of Lake Mead, the reservoir, I 
believe said that in their opinion now the life of Lake Mead is some- 
thing like 425 years. 

A little later in my testimony I was going to touch on the fact that, 
considered simply from the narrow basis of the conservation of 
national resources, Bridge Canyon Dam should not be built for an- 
other hundred years because, once it is built, it will shut off the flow 
of silt from above that point into Hoover Dam, and once the Bridge 
Canyon Reservoir is filled, it is out of commission for any good for 
always. In order to extend its life as well as to make the best use of 
Lake Mead, considered only from the narrowest basis of conser- 
vation of the natural resources, Bridge Canyon Dam should not be 
built for 100 or more years, at least until Lake Mead is filled to a 
third or a half its capacity; but no one advocates that. 

No one says it should be done, but I simply point out that the neces- 
sity of Bridge Canyon Reservoir in any wise to Lake Mead at this 
time is insignificant and does not come into the picture. 

Mr. Crawrorp. All right. From the standpoint of conserving 
natural resources should any of these dams which are so emphatically 
presented here from time to time, from the standpoint of preventing 
silt accumulating in some places, should any of those dams be built 
at any time during the next 75 or 100 years? 

Mr. Down. Oh, yes. 

Mr. Crawrorp. Why should they ? 

Mr. Dowp. In order to provide the other factors that go along with 
silt control. 

Mr. Crawrorp. I used your technical language. You used some 
very technical language there. 

Mr. Down. I misunderstood you, sir. 

Mr. Crawrorp. You were arguing that from strictly the standpoint 
of conserving the natural resources, Bridge Canyon should not be built 
for, say, 100 years; is that right ¢ 

Mr. Down. That is right. 

Mr. Crawrorp. Now, if:that is true, why should any dam wherein 
the silt-accumulation argument comes in to a great extent be built 
until, say, 100 years from now? 

Mr. Down. Again, I will say that, considered strictly from the nar- 
row viewpoint of the conservation of the natural resources, and from 
no other viewpoint 

Mr. Crawrorp. That is what I am talking about. 

Mr. Down. Neither Bridge nor Glen should be built for something 
like, say, 75 or 100 years. In other words, the Hoover Reservoir 
should be utilized at least to one-third or one-half its capacity with silt 
before you build upstream dams as far as Glen. When you get above 
Glen Canyon in the upper basin there the amount of silt accumulation 











A 


it 
It 


Tk 


It 


' 


is 
ir 
lt 
ve 
yn 


1 RO aA RE Tc tc a Ss RRS et rN 


CENTRAL ARIZONA PROJECT 603 


is not very large, so when you talk about Echo Park and Flaming 
Gorge and Dewey those should be built any time there could be shown 
a need for their being built, but from Glen on down, Glen and Bridge 
and Marble, considered from that narrow viewpoint, you are not 
making the best use of Lake Mead storage if you build them now. 

Mr. Crawrorp. If you accept your observations at their face value, 
you would eliminate from my mind all these arguments that have been 
made with respect to the necessity of building certain dams in order 
to protect Lake Mead. 

Mr. Down. For the next 100 or 150 years; that is correct. 

Mr. Crawrorp. Now, let us go back to this proposition in your 

testimony there to the effect that Bridge Canyon has no water. 

Mr. Down. Pardon, sir? 

Mr. Crawrorp. To the effect that Bridge Canyon has no direct or 
physical relation to the power project. 

Assuming that no dams could be built above Lake Mead, just as we 
have outlined, then if the central Arizona irrigation project is pro- 
ceeded with, it would be necessary to build power-creating equipment 
to be operated with the steam, or use of coal, or gas, or oil, would it not ? 

Mr. Down. To the extent that it may be necessary beyond Arizona’s 
share of the Hoover Dam power and Parker power and Davis Dam 
power; in the same way, sir, it is going to be necessary to build steam 

lants to replace and make up for the 1.5 million kilowatt-hours of 

ridge Canyon power they propose to use to pump this water 315 
miles into central Arizona. 

Mr. Crawrorp. I am not sure whether you once testified as to the 
nearness Arizona has come to using its share of the Hoover Dam 
power. Has that been put in the record, Mr. Chairman? 

Mr. Down. So far, Arizona has, I believe I am correct in saying, 
used none of its share of Hoover Dam power. The generators to make 
that possible are now being installed. 

The Cramman. That is correct, and that was testified to the other 
day with an explanation, that certain legal machinery must be set up 
by the State of Arizona and that has just recently been set up and 
the machinery is about to bring the power into the State of Arizona. 

Mr. Down. I think you will admit, Mr. Chairman, that the view- 
point of Arizona on the Hoover Dam power project is very, very mate- 
rially changed from what it was in 1928, when the Boulder Canyon 
Project Act was passed. 

Mr. Crawrorp. Assuming that Arizona should decide now to use 
its share of the Hoover Dam power, insofar as it will go to meet this 
requirement on the irrigation project, is there enough there to meet 
the requirement for the pumping operation ? 

Mr. Down. Is there enough to meet the entire pumping operation ? 

Mr. Crawrorp. Yes. 

Mr. Down. No, sir.. The 18 percent, I don’t believe—I haven't the 
exact figures—I doubt that it would hardly equal half. I am not 
sure. Half of the requirement as proposed under this bill, assuming 
Arizona has the right to 1.2 million acre-feet. 

Arizona is to get half of the production from Davis Dam, which is 
the next one downstream, which would help a little bit, but it would 
make it possible, the two together, the pumping of a substantial quan- 
tity of water. 

Mr. Poutson. Will the gentleman yield? 

Mr. Crawrorp. Yes, sir. 
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The Carman. Mr. Poulson. | 

Mr. Poutson. They would have to buy the power, would they not, 
under the Davis and Hoover Dam set-up? Arizona would have to buy 
that power, would it not? 

Mr. Down. Yes; the United States sells power from both dams at 
a fixed rate per kilowatt-hour. 

The Cuatrman. Mr, Aspinall. 

Mr. Asprnauu. No questions. 

The Cuarrman. Judge Bosone? 

Mrs. Bosonr. No questions. 

The Cuarrmman. Mr. Yorty, have you questions? 

Mr. McMo ten. Mr. Chairman, Mr. Yorty has given me a note, 
which reads: 

Mr. Chairman, I should like the record to show that I am present, but the 
victim of laryngitis which I believe came upon me through some mysterious 
witcheraft learned by our distinguished chairman from an elderly witch doctor 
in Arizona, 

Mr. Yorty is present, but he cannot speak above a whisper. 

The Carman. I will just say, if Mr. Yorty will only come over 
into Arizona and sample some of the Arizona grapefruit, more potent 
than any witch’s brew, he will soon be over that bug. 

I believe there are no further questions, Mr. Dowd. Will you 
proceed now with comment 2? 


2. BRIDGE CANYON POWER PROJECT 


Mr. Dowp. The Bridge Canyon power project, if authorized as a 
separate project, would be of great benefit to the Pacific Southwest 
and at the same time be constructed at no cost to the Nation’s tax- 
payers, as was the case of the Hoover Dam power project. 

We have discussed that somewhat. Again I want to repeat that, 
in referring to the Bridge Canyon power project, authorized as a 
separate project, we contend of course that, at the same time, the 
construction of Glen Canyon Dam should be assured. 

I will come to that a little bit later. 

May I point out, sir, that the United States in our opinion used 
good business sense in provisions for the Hoover power dam project. 
It was required that, before work started, the United States and the 
Secretary of Interior had to secure contracts which would return 
to the United States the entire cost of the power project within 50 
years, and with interest at 3 percent. 

Now that did not mean 3-percent interest from the date the power 
plant went into operation, as is the present interpretation of the Bu- 
reau of Reclamation on subsequent power developments. It meant 
that the power rate had to be such as to return interest during con- 
struction, and interest during construction until it was paid, and the 
cost of the project with interest at 3 percent from there on out, so that 
it cannot be said that the Hoover power project is costing the Amer- 
ican taxpayer a single cent. This Bridge Canyon Dam, located as 
the next dam upstream from Hoover Dam, could be authorized in the 
same way. It could make a large block of power available to a power- 
hungry market and it could be financed so as to not create an addi- 
tional burden on the taxpayers of this country. We feel that is the 
way it should be set up. 
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The Cuarmrman. If I may make a comment, Mr. Dowd, so that you 
and I will understand each other better and appreciate each other 
more, what you have said is true. You said a moment ago that you 
would like to see a little liberalization, as the time goes on. We have 
come quite a ways from 1928, have we not? I want to remind you 

Mr. Down. Pardon me. Did you say liberalization ? 

The Cuarrman. Liberalization. 

Mr. Down. I thought maybe you said socialization. 

The CHarrman. We have come quite a ways since 1928. It was 
found, for instance, in 1940 that the Pacific Southwest was at a dis- 
advantage as compared, say, with the Pacific Northwest, or with the 
Tennessee Valley. Therefore, it was thought wise, and I certainly 
concurred in it, that there be a readjustment act passed, which we did 
in 1940. 

You have referred to that previously. Now what did that readjust- 
ment act do with regard to that burden of cost? It reduced the in- 
terest rate from 4 percent to 3 percent, and I think there was no 
man in Congress more energetic than I in asking that that interest 
rate load be reduced, and that was done. 

Mr. Down. But, sir, that was no more of an action than would 
take place in any business transaction. In other words, the interest 
rate went down. The project was refinanced at the lower interest 
rate. There have been hundreds of millions of dollars of bonds that 
have been in the same way refinanced. There is no reason why the 
United States should collect 4 percent on its money when it is costing 
214, percent, It is not a Shylock and so this plan of refinancing Hoover 
Dam was just a common, ordinary good business deal, that any lender 
of money would do in connection with bonds, for example. 

The CuatrmMan. That sounds logical, however, it was not compelled 
to act, but the Southwest would have been at a disadvantage had it 
not been done, and you were still burdened with the 4-percent interest 
rate today, for instance. 

Mr. Down. That is correct, certainly, sir, but we paid a pretty 
good price for it. We paid a price of a half million dollars a year 
to the upper basin States for 15 years to get their votes. That is the 
price we paid. 

Mr. Poutson. Will the gentleman yield? 

Mr. Down. Yes. 

Mr. Poutson. When you bring up the fact that the Bridge Canyon 
power project could stand on its own as a power project the same as 
the Hoover Dam, you want to add onto that, though this qualification, 
that it can only continue to do so if they build a dam above it; is that 
not true? It would not be comparable with the Hoover Dam. 

Mr. Down. I said, sir, in my mention of authorization of Bridge 
Canyon as a separate project, like in my comment 1, also comment 
2, that we say that means in our opinion that, at the same time 
that the Bridge Canyon power project is authorized, the assurance 
of the simultaneous construction of the Glen Canyon Dam should be 
provided. One should not be built without the other, although they 
don’t necessarily have to be in the same bill or tied together in any 
other way. : 

Mr. Buper. Mr. Chairman. 

The Cuarmman. Mr. Budge. 
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Mr. Buper. Mr. Dowd, did I understand you correctly a minute ago 
to say that in your opinion Bridge Canyon Dam should not be built 
for 100 to 150 ‘years? 

Mr. Down. No, sir; what I was trying to get at there was the value 
that Congressman Crawford asked’ me about in relation to Hoover 
Dam, and in that connection I said that looking at this matter strictly 
from a narrow point of view of the greatest conservation of natural 
resources, forgetting power and the other benefits, just from that one 
viewpoint, neither Glen C anyon Dam nor Bridge Canyon Dam should 
be built until Lake Mead is at least one third to half full of silt. 

Mr. Buner. It was not your recognition—— 

Mr. Down. I said no one advocated that. I said from that strict 
and narrow viewpoint, but so far as the necessity of Bridge Canyon 
Dam now is concerned to any functioning of Hoover Dam, or Lake 
Mead, it doesn’t exist. It is not necessary. 

The Cuamman. Proceed then, Mr. Dowd. 


. COMBINING PROJECTS CREATES EXCESSIVE BURDEN 
ON NATION’S TAXPAYERS 


Mr. Down. To combine the irrigation and power projects as pro- 
posed in the bill, would result in a cost to the Nation’s taxpayers of 
from $3 billion to $4.5 billion. The economy of this country cannot 
afford such a project. 

If you will turn the page over, you will sée a tabulation on page 2 
and on page 3 there are notes in regard to the tabulation. I would 
like to have the tabulation and notes appear in the record as the chair- 
man agreed, even though I am not going to now read them through. 

(The information is as follows :) 


Cost to Nation’s taxpayers (based on 1951 Reclamation Bureau's report) 


[Interest at 244 percent] 











| I ul 
, 3 
Line Item | Secretary of Revised 
| Interior ny ie 
(1) Construction cost (1951 prices). _- | $788, 235, 000 $788, 265, 000 
(2) Interest during one-half of 8-year construction period | 81, 832, 090 
(2a) | Interest during one-half of 15-year construction period ae 160, 412, 000 
(3) Interest on irrigation allocation waited 10-year deve lopment | | 
period ______- : : : ; | 126, 052, 000 
(4) Total investment at start of repayment period-_--_____-- 870, 097, 000 hee 1.074, 728, 000 
(5) Investment and omprens interest at 246 pet for 75 years | 4, 5H. 441. 009 6. ‘848, 399, 000 
(6) EE HID ai cg vend ito cen sienene dé | 870. 097, 000 | 1, 074, 729, 000 
(7) Interest for 75 years 1.6 B74 344,000 | 5,773, 670, 000 
(8) Annual net revenue compounded at 244 percent for 75 years | 233 322, 144, 000 | 2, 322, 144, 000 
(9) Less construction cost ; = a é 788, 265, 000 
(10) Net revenues to pay interest charges. te Seat eA Nell Borne & mee Tae F 533, 879. 000 
(11) Unpaid interest on investment.___- $ | 2,352, 290.099 4.2 2 9, 791, 000 
(12) | Construction cost. ERE rideaas . | 788, 265, 090 | _. 
(13) | Interest during construction ROSS ; } 81, 852, 0C0 “160, 4/2, 009 
(14) Interest during development pe riod | ; ‘ 126, 052, 000 
(15) Cost to Nation’s taxpayers . ; > al 3, 222, 297,000 | 4, 526, 255, 000 
| | 
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NOTES ON PRECEDING TABLE 


1. Column I, lines (1) to (11), inclusive, follows the same method used by 
the Secretary of the Interior in his answer to question 17 asked last year by the 
House committee. The only changes are those made necessary by the increased 
construction costs and revenues shown in the Reclamation Bureau's current 
report on the project. The amount of $2,352,200,000, line (11), would be the 
Secretary’s revised answer to question 17, “how much interest on the national 
debt occasioned by the project would be borne by the Nation’s taxpayers?” 

However, it will be noted, line (8), that the Secretary applies all net project 
revenues to pay interest. None of the construction costs would be repaid during 
the 75 years. In other words, on this basis the total project construction cost 
plus interest during construction would be unpaid and outstanding at the end 
of the 75-year period. Note that the question deals only with interest. There- 
fore in order to determine the total cost of the project to the Nation’s taxpayers, 
there must be added to line (11) the two items of construction cost, line (12), 
and interest during construction, line (13). 

2. Column II differs from column I in the following respects: (a) A 15-year 
construction period, line (2a), is used instead of the Secretary's 8-year period, 
line (2); (0) column II includes interest during an irrigation development 
period, line (3), as such was recommended in the project report (this item was 
omitted by the Secretary); (c) column II follows the bill in providing for re- 
payment over 75 years of construction costs, line (9); making the correct answer 
to question 17, $4,239,791,000 (line 11). (The Secretary’s answer, had he fol- 
lowed the bill as to repayment of construction costs, would be $3,140,465,000, line 
(11) plus line (12).) 


Mr. Down. I would like to discuss this with you because to me, 
gentlemen, this points up something that there is not 1 man in 500 
realizes in regard to this use of money. 

It is something you have to answer. It is one of the factors we feel, 
when it is discovered by the American taxpayers, that may run us into 
trouble with our western reclamation program. 

Mr. Asprnatu. Mr. Chairman, will Mr. Dowd yield at that point? 
Will you furnish for the committee, Mr. Dowd, a like set of figures 
for the projects that have been had in California up to the present 
time, with their total cost to the Government? Would you be able to 
do that ? 

Mr. Down. I will try to, if I can dig up the information. 

Let us take this table, which says, “Cost to Nation’s taxpayers.” 
There are two vertical columns numbered Roman numeral I and II. 

Column I is the formula used by the Secretary of the Interior in 
answering question 17, which your committee asked the Secretary of 
the Interior last year, and which reads as follows: 

How much interest on the national debt occasioned by the project would be 
borne by the Nation’s taxpayers, assuming a 75-year repayment period and a 
reasonable construction period? 

The actual figures shown differ from those-submitted by the Secre- 
tary only by reason of the fact that now the cost is estimated to be 
$788,000,000 for the project, as compared to $708,000,000; the power 
rate has gone up from 4.65, I believe, to 5.171, so that it necessarily 
would affect the figures, but the formula used from line (1) throug 
line (11) are exactly the same as used by the Secretary of the Interior. 

Line (1) is the estimated construction cost. The Secretary of the 
Interior assumes it will take 8 years to build the project. In other 
words, to make it easy he assumed that each year of the 8 years the 
United States would advance for construction one-eighth of the cost 
of the project. 
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Now, then, during the 8 years then, as the money was advanced, it 
would accrue interest. It is bound to. Once the funds go out they 
start to draw interest and since there is no revenue coming into the 
Treasury the Treasury has to pay out that interest as it accumulates, 
so line (2) is the interest cost during construction. That is compound 
interest, as it must be. 

It was compound interest at Hoover Dam, because as the United 
States put the money into the construction of Hoover Dam and the 
power plant it started to draw interest and it accumulated during 
the construction period. At the end of the construction period, 
or when the project started to have revenue come in, the Secretary 
says, with these corrections, that the total investment of the United 
States, which would be the construction cost plus the accumulation of 
interest, would be $870,097,000, shown in line (4). 

Now, then, what he does is to take that investment and figure 
interest on it 214 percent, compounded for 75 years, which gives 
you the figure in line (5), but you have to subtract the investment 
in order to find out what that interest amounts, so he subtracts the 
investment and comes out with the figure shown in line (7). 

Now to offset that interest you have revenue coming in every year. 
The revenues have to be used to pay operation, maintenance, and re- 
“ngewe The balance is what he calls annual net revenue, and 
ve assumed it would be a certain average throughout the 75 years. 
Of course, it wouldn’t be that way. Your revenue to start with will 
be very much less during the earlier years, while you are building up 
power load, and so forth, than in later years and, of course, it will be 
more than wiped out, as I will show a little later, if you don’t build 
Glen Canyon Dam to make possible the firm power that was con- 
templated at Bridge Canyon Dam, so he takes this $10,000,000 a year, 
and he compounds that with interest at 214 percent over the 75 years, 
giving you the figure in line (8). 

Now what he has done you will notice is to apply the entire net 
revenue per year to the payment of interest. He has applied none of 
it on the repayment of capital, so in that respect he does not follow 
the bill, which requires that the construction cost, or capital cost, be 
repaid within 75 years. He applies all of the net annual revenue to 
the repayment of interest and deducting line (8) from line (7), he 
comes out with an unpaid interest on investment at the end of 75 years 
of $2,352,200. 

Now the figure he gave you last year was something a little over 
$2 billion. The increase in costs have brought it up to this figure, 
but get this point: This figure means that at the end of 75 years, the 
Nation’s taxpayers would have had this debt of $2,352,200,000, and 
not one dollar would have been paid on the capital charge of $870 
million, which is the construction cost. plus the interest during con- 
struction. That would still be outstanding. 

Now, then, what we are dealing with here, in my comments, is not 
just the interest on the national debt. We are dealing with the cost 
of the project to the Nation’s taxpayers, so if you are going to get at 
the cost to the Nation’s taxpayers, then, of course, on the Secretary’s 
basis, you take his interest, and you add to it the construction cost, 
and you add to it the interest during construction because that is a 
cost too, and come out with the figure of $3,222,297,000. 
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That is the total cost to the Nation’s taxpayers. 

I would like to point out that, using the Secretary’s figures, if he 
computes that the construction costs will be paid during the 75 years 
or in other words, if he applies sufficient of this net revenue to the 
repayment of the construction cost over the 75-year period, then his 
answer to you on the interest cost to the Nation would be $3,140,465,000. 

Now that is an actual cost. It is ordinary financial cost pene. 
It isn’t something strange. It is the way any good financier would 
look at it. It does represent the cost that these taxpayers of ours 
must face. 

Now let’s look at column Il. This is the column that we have 
prepared which follows the same procedure the Secretary of 
the Interior did, except that we use a 15-year construction period in- 
stead of an 8-year construction period. We believe that is much more 
logical and that it is what may be anticipated. 

In regard to the use of the 15-year construction period I would like 
to call your attention to a discussion between Senator McFarland and 
Engineer Nielson of the Bureau of Reclamation, who was the man 
last year in the same position that Mr. Coe is this year before your 
committee, in the matter of this construction period. 

It appears at page 599 of the Senate hearings on S. 75 of 1949. 

In regard to the construction period Mr. Nielson says: 

1 think we estimated once that under expedited construction it would take 
about 7 years. - 

Senator MacFartanp. Is it entirely possible that the 7 years would be for 
Bridge Canyon, would it not? 

Mr, NIeELson, Our estimate assumed that Congress was to give us all the money 
we needed to complete all the units as fast as we could. 


Then Senator MacFarland says: 


It would probably be more likely to be stretched out over a period of 15 years 
would it not— 


and Mr. Nielson says— 


The $738 million would require $50 million a year to be appropriated for one 
project over 15 years, and I think Congress might tend to slow us down. 

Now, on the basis of the present costs, it would mean an appropria- 
tion of $53 million a year for this one project, even on a 15-year basis. 
On the 8-year basis, it would mean an appropriation of something like 
$100 million a year for this one project. I don’t think the Congress 
would make it. 

Mr. Povutson. At that point, could you give us offhand the total 
appropriations that we have been making for all the projects in the 
past, say, 5 or 6 years ? 

Mr. Down. Well, this year, I think the present budget’s request for 
reclamation is about $250 million total. 

Mr. Povutson. That is throughout the entire Nation ? 

Mr. Down. Yes. 

Mr. Poutson. What is the largest appropriation ? 

Mr. Down. I guess it was last year, something around $350 million. 
I forget the exact figures. I can get those. So we believe that a con- 
struction period of 15 years is much more realistic, and when we con- 
sider the location of Bridge Canyon Dam as compared to Hoover 
Dam, or as compared to Davis Dam, and the difficulty of working 
many men, everything that goes with it, along with this matter of 
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appropriations, we think that 15 years is a more practical period to 
use. Evidently Mr. Nielson and Senator MacFarland agree with 
us so that instead of having interest dring construction period of 8 
ears, in our line (2a), it would be a construction period of 15 years 
ut we compute it on exactly the same formula as did the Secretary 
of the Interior, for his figures shown in line (2). 

The Cuatrman. May I interrupt just a moment. I believe there is 
no legislative program of importance today in the House that would 
take time. What is the pleasure of the committee with regard to an 
afternoon session ¢ 

Mr. Poutson. We are not going to finish up our entire case in the 
two remaining days. 

The CHarrman. No; that was not in the mind of the chairman, 
This may be off the record. 

(Discussion off the record.) 

The CHarrman. You may proceed, Mr. Dowd. 

Mr. McMutten. Before we get away from this question of cost toe 
taxpayers, may I ask a couple of questions? 

The CHatrMan. Yes. 

Mr. McMvutten. Maybe you are going to pursue it further. I want 
to ask if you know Mr. True D. Morse. 

Mr. Down. No; I don’t. 

Mr. McMutten. Have you seen the report he filed with the com- 
mittee, or the statement he made ? 

Mr. Down. No, sir. 

Mr. McMctten. In his report in 1951 he has a statement here show- 
ing reductions of taxpayers in the States. The first one he lists is 
California, a tax saving of $160,160,000. 

He has nine other States which show a considerable tax saving to 
the taxpayers over the 75-year period. 

Do you agree with this statement ? 

Mr. Down. No, sir; if those are his figures I don’t agree with him. 

Mr. McMotten. Sir? 

Mr. Down. If what you read are his figures, I don’t understand 
them at all nor agree with them. 

Mr. McMutten. I am reading from his statement. 

Mr. Down. Yes, sir. I think you will see before I get through with 
my comments where I say that I don’t believe such could be the case. 

Mr. McMctten. I asked you that because you said there was such 
a big difference between your estimated costs to the taxpayers and his 
estimated savings to the taxpayers. 

Mr. Down. The figures I was reading up to column II were figures 
of the Secretary of the Department of Interior approved by the Bureau 
of the Budget. They are only my figures to the extent that I cor- 
rected them to reflect the new costs, and he came out with the same 
figures as what I have read you. 

Coming down to item 3 in column II, is interest on irrigation allo- 
cation during a 10-year development period. 

Under section 9 (d) of the Reclamation Act, the Secretary of the 
Interior is permitted to grant irrigation projects a development period 
up to 10 years, during which no repayment on construction costs is 
required. 

The Bureau of Reclamation has recommended to the Secretary that 
there be a development period for the central Arizona project. That 
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is found on page 166 of House Document No. 136, under the headin 
“E., Aacicntared Development Period. Several circumstances an 
conditions indicate the desirability of establishing a reasonable devel- 
opment period.” 

That means then of course there will be no repayment of irriga- 
tion capital during such a development period. Assuming the 
Secretary would grant 10 years, as he has a right to under the law, then 
during all that 10-year period, your irrigation investment would of 
course be accumulating interest, and that is the item in line (3) col- 
umn II that I have shown. 

You know that the irrigation allocation of construction costs is about 
$450 million, so that is quite a sum on which to have interest accumu- 
late. At the start of the repayment period then under column II, 
the figure is $1,074,000,000, compared to the Secretary’s $870 million. 

Now we go ahead and do exactly the same thing as the Secretary 
did, take that investment and compound it with interest at 2.5 per- 
cent for 75 years, in line (5), then subtract the investment, just 
like the Secretary did in line (6) and arrive at total interest for 
75 years. Next, in line (8), we do as the Secretary did; we take the 
annual net revenue compounded at 2.5 percent for 75 years, and here is 
where we differ though: We assume that the terms of the bill would 
be carried out; that is, over the 75-year period the construction cost 
would be repaid. Therefore, that cost must be deducted as we have 
done in line (9) in order to get the net revenue to pay interest charges, 
so our figure in line (11) of $4,239,000,000 represents the interest on 
the national debt occasioned by the project, which would have to be 
borne by the Nation’s taxpayers. 

It would correspond to the Secretary’s figure I gave you a few 
minutes ago, had he computed it on the same basis of paying con- 
struction costs, of $3,149,000,000. 

Now coming back to column IT, to get the total cost to the Nation’s 
taxpayers, we must take the interest during the repayment period, 
plus the interest during the construction period, plus the interest dur- 
ing the development period, and we come out with the figure of $4,- 
500,000, which represents the total cost to the Nation’s taxpayers for 
this project. 

The Cuamman. Now Mr. Dowd, before you go to another topic, 
I wanted to make a little comment and make inquiry. 

I beg the indulgence of the committee in this case. You are very 
convincing generally. I recall, Mr. Dowd, that in 1946 you or some- 
body on your team convinced me there was not any water in the 
Colorado River, so that I had to ask Senator Hugo Farmer, who has 
an office on the banks of the Colorado River, at Yuma, whether he 
often crossed the river kicking up the dust as he. went. 

You see what power of influence you have over me. 

This is the question I wanted to ask. 

Mr. Down. Let the record show you say that with a smile, please. 

The Cuarrman. This is the question I wanted to ask: When we in- 
clude interest cost as a part of the cost of any project, is it not true 
whether the money has to be borrowed or not ¢ 

While you are thinking of that, let me say that I have heard it 


‘suggested by several members of the committee, that all of this project 


would have to be built, if built at all, on borrowed money. 
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Mr. Down. That is correct; as long as you have a national debt of 
$250 billion, you are going to have to borrow your funds. 

The Cuarrman. I am admitting the money for this and many other 
projects right now would have to be borrowed because the Govern- 
ment has a huge debt and is borrowing money, of course, but my ques- 
tion was, supposing we were as the Nation was I think about 1835. 
I think we were entirely out of debt at that time. If there was no 
national debt, and Uncle Sam had much in his Treasury, and you 
went ahead to build such projects, would you not also have to charge 
the interest cost, whether the money is borrowed or not? 

Mr. Down. Well, if he is going to put -his funds into it I certainly 
think he is entitled to interest on it; yes, sir. 

The Cuatmrman. That is the point I make. 

Mr. Down. It is the same as a bond issue. Let me use an example. 
We want to build a steam plant in our power project, and put in 
another hydro plant, so we put out a bond issue of $12 million. Now 
the revenue from that project would not be available for several years, 
so we include in the bond issue an amount sufficient to cover interest 
during the construction period, and that is a common procedure in 
financing of public works throughout the country, in many, many 
cases, 

In other words, during the construction period, as the interest came 
due on the bonds, we took bond money to pay it, but in turn of course 
we had to pay back the interest on the bond money we used to pay 
interest. Now that is exactly what is done here. Can you show 
me anything wrong with it, it is exactly the same financing that the 
Boulder Canyon Project Act provided for; it is a cost of the project. 
You cannot escape it. 

The Carman. I am not trying to complain of your arithmetic. 

Mr. Down. You are complaining of my reasoning, sir. And I do 
not care whether it is Uncle Sam’s money or whose money it is. 

The Cuarmman. No. You do not quite get my point. You have 
indicated, I believe, that whether it is the Government doing the 
building or whether it is industry, you go ahead and you have to 
figure the interest cost, and industry is doing it and the Government 
must do it now if we have any building by Government. The point 
I wanted to ask you is this: when you project a great development, 
and figure the cost, do you absolutely disregard the other side of the 
ledger, the possible returns? 

Mr. Down. Oh, no. Of course not. What I am tryng to point out 
to the committee here is that if it were not for the inclusion of the 
irrigation features in this over-all project, the other feature, the 
Bridge Canyon power development, could be built, could accomplish 
far more for the Pacific Southwest than it will here and at not a 
dollar’s cost to the taxpayers of this country. 

It is the inclusion of this irrigation project in here that creates the 
national debt. That is what I am trying to point out to you, sir. 

The Cuarrman. I get the point and I understand perfectly well that 
the California contention is that these dams ought to be built for 
power production, and not for the accompanying agricultural benefits. 

Mr. Down. No, sir. You cannot show one statement from a Cali- 
fornian that that should be the case. You cannot show one statement 
where that is the case. 
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The CHatrman. Now, just a moment. Let us get this straight. 
Our time is about up. Did not Senator Downey in the Senate offer an 
amendment which would ee for the building of the Bridge 
Canyon Dam, if built alone 

Mr. Dowp. Yes, but he did not say there could not be anything in- 
cluded in the rate to subsidize irrigation. You cannot find a word in 
there where he said that. You will find no man from California advo- 
cating that type of policy. 

The CHairMAn. fon anxious to get this straight now. You and 
other Californians would be glad to see the Bridge Canyon Dam 
built, would you not? 

Mr. Down. If the construction of Glen Canyon Dam is assured at 
the same time; yes. 

The Cuarrman. I want that for the record, that you are advocating 
the building of the Bridge Canyon Dam, plus the Glen Canyon Dam 
at the same time. The committee needs to know that, and keep those 
firmly linked together. 

Mr. Down. But we are not advocating taking a third of the Bridge 
Canyon power, or 1,500,000,000 kilowatt-hours of that power and using 
it to pump water into the central Arizona aqueduct. Weare not advo- 
cating that. We think that the water should be used where it is al- 
ready committed on existing projects, and the power should be used 
in the industrial and commercial market of the whole Pacific South- 
west. 

The Cuatrman, That is clear in my mind now. 

Just this comment, and then I want to yield to Mr. Budge, I believe, 
who asked recognition: If the great empire-builders of the West—I 
am thinking now of some great Californians, like Collis P. Hunting- 
ton, Leland Stanford, Mark Hopkins, and Charlie Crocker, if those 
men, about 80 years ago, thinking of building a transcontinental rail- 
road, a most commendable thing but a fantastic thing, as they said at 
that time, if they had only stopped to consider how much interest they 
are going to have to pay through an 80- or 100-year period, and con- 
sidered nothing else, they would have never started throwing dirt, or 
building the railroad. 

Mr. Down. I recognize what you say, sir. I have heard you say it 
before, but here is one big difference. There is need for every dro 
of water in the Colorado River; so far as national wealth is concerned, 
this water does not have to be taken to central Arizona to create the 
national wealth. The water is already committed on existing projects. 
It will produce just as much national wealth there. The building of 
this project is adding a cost of 41% billion to the Nation’s taxpayers 
without a single additional benefit to the Nation that it would not 
have if the project was not built. 

The Cuamman. And you have just meant now by what you have 
said that the water could be used in California 

Mr. Down. And Arizona, today, sir, you are proceeding with the 
construction of projects like the Gila project, where you are putting 
100,000 acres of new land, desert land, under crop, you are proceed- 
ing with construction of the Parker Indian Reservation project where 

you are putting 100,000 acres of new land under crop; not just Cali- 
fornia. 

The CuatrmMan. But remember we have the Gila project and I want 
to thank you for your help in getting that; we have that for Arizona. 

80804—5 1—-+ser. 2, pt. 2-3 
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Now this water that you speak of going on land would be in California 
in the Imperial Valley ¢ ere would it be used ? 

Mr. Dowv. We do not know until it is finally settled where it will 
be taken from. On the basis of present priorities, legal rights, if this 
water were taken by Arizona practically all of it would be taken 
away from The Metropolitan Water District of Southern California, 
That is where it would come from, under the present legal rights to 
water of the Colorado River for use in California. 

The CHatrman. Mr. Budge, I believe you had a question. 

Mr. Buper. Mr. Dowd, I am curious to know whether you would 
favor this irrigation and reclamation project in Arizona if it were only 
50 percent subsidized. 

Mr. Down. I would have a different opinion than I have now. I 
still would not favor it. I still would not favor it, for the reason, sir, 
as I explained to your chairman, the water has already been com- 
mitted with the consent and knowledge of this Congress of the United 
States on projects for use in the lower basin; projects that are now 
built and for which millions of dollars have been expended, and, to 
take it now and put it on this project means to take it away from 
existing projects. The Nation gains nothing by it. 

Mr. Bupeg. You would not recommend passage of this bill even if 
the irrigation were only 50 percent subsidized ¢ 

Mr. Down. That is correct. 

Mr. D’Ewarr. May I ask one question ? 

The Cuatrman. Yes, Mr. D’Ewart. 

Mr. D’Ewarr. In your opinion, would the diversion of the water 
for the Gila and Parker projects constitute a justiciable issue before 
the Supreme Court? 

Mr. Down. It is already being diverted, sir. The projects are 
under construction and using water, and that is part of the require- 
ments that I said shows a deficit of around half a million acre-feet, 
for the existing projects in the lower basin. The justiciable contro- 
versy is already there. The overlap is there. The contracts are out. 
The works are built, to use the water. Certainly if that does not 
constitute a justiciable controversy, the adding of this additional 
demand on the river will not constitute it. 

Mr. D’Ewarrt. Has California any thought of making that allega- 
tion ? 

Mr. Down. Absolutely. We have had resolutions before the Con- 
gress now for several years—— 

Mr. D’Ewart. In the courts? 

Mr. Down (continuing). Asking the consent of this Congress to 
the United States in the action. We have to have that, as has 

en explained to this Committee. We have never contended that 
you had to have this additional authorization. We have maintained 
all the time that the justiciable controversy exists now and has existed 
for several years. We made that same point when this reauthoriza- 
tion of the Gila project took place, that that was all the water; it 
overdrew, in fact, the total supply that the lower Basin could look 
forward to in the future. 

Mr. D’Ewarr. Have you made an allegation before the Supreme 
Court to that effect ? 

Mr. Dowp. Oh, no, sir. We have not been before the Supreme 
Court. We know there is no use attempting it. The Supreme 
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Court says the United States must be a party to this suit on the river. 
Now until we get the consent of the United States to be a party, what 
is the use of going before the Supreme Court? 

Mr. D’Ewarr. My understanding is the Attorney General can bring 
such an action if he chooses without any action on your part. 

Mr. Down. The Attorney General of the United States? Yes. 
That is my understanding. 

Mr. D’Ewarr. Have you asked him to bring that action and so 
that you can join in it? 

Mr. Down. Yes, sir. The first resolution that went before the Con- 
gress was to authorize the Attorney General of the United States to 
bring suit to settle the title of these waters. 

Mr. Bow. Have you requested him directly? Without asking it 
through the Congress, has the State of California directly asked the 
Attorney General of the United States to bring such an action? 

Mr. Down. I think we have just informally. I do not know of 
any resolution or any specific case where we have formally asked 
him to do it, but certainly in the testimony that was developed in 
the hearings on that resolution, certainly it should be considered 
as a request. 

The Cuarrman. Mr. Dowd has reached point 5 on page 4, which 
is a different subject matter. 

Mr. Down. I have reached point 4 on page 1. 

The Cuarrman. All right. The Chair stands corrected on that. 

Although there is no legislative program today, it was the concensus 
of opinion a moment ago that we ought to hold over until 10 o’clock 
tomorrow morning. 

Accordingly, the committee stands adjourned until 10 o'clock 
tomorrow morning. 

(Whereupon, at 12:08 p. m., the committee was adjourned, to re- 
convene at 10 a. m., Friday, March 16, 1951.) 
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FRIDAY, MARCH 16, 1951 


ComMITTrE oN INTERIOR AND INsULAR AFFAIRS, 
Washington, D.C. 


The committee met, pursuant to adjournment, at 10 a. m., in the 
Committee Room, New House Office Building, the Honorable John R. 
Murdock (chairman) presiding. 

The Cuamman. The committee will come to order. 

We will proceed with the further hearing on H. R. 1500-1501. 

Mr. Enete. Mr. Chairman, yesterday, T belicve we requested that 
Mr. Dowd give way this morning to another witness from Nevada, 
and I would Hii, directing the attention of the Chair to the presence 
of Senator Malone of Nevada, who, I believe, wants to make a short 
statement and introduce the Nevada State Engineer. 

The CHarrman. We are very glad to have the Senator with us and 
after he has introduced the next witness we would be glad to have you 
come up and sit with us. 


STATEMENT OF SENATOR GEORGE W. MALONE, A SENATOR FROM 
THE STATE OF NEVADA 


EXPERIENCE OF A. M. SMITH 


Senator Matone. Mr. Chairman, I appreciate the opportunity of 
appearing before your committee this morning. Our State engineer, 
Mr. A. M. Smith, called “Tom” for short, is here to testify. Mr. Smith 
succeeded me as State engineer of our State of Nevada in 1935, and 
also as secretary of the Colorado River Commission. Prior to that 
date he was also employed by me as an expert in the State engineers 
office for several years, so he is entirely familiar with the situation 
as relates to Nevada, and the Lower Basin States. 

Now, Mr. Chairman, I would just like to say before introducing 
Mr. Smith, that from the time in 1927 when I became secretary of the 
Colorado River Commission, and State engineer of Nevada, the entire 
problem of the Colorado River as it concerns the State of Nevada, 
was handled from the State engineers office. 

To save the time of the committee, I would like permission to com- 
plete my statement for the record. 


WATER RIGHTS NOT SETTLED 


I want to say only briefly, now that there never has been any definite 
allocation of water to Nevada or to California or to Arizona or for 
New Mexico or to the State of Utah. There has only been a voluntary 
limitation on California. 
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There are five States in the lower basin, Mr. Chairman, despite the 
general impression that there were only three States in the lower basin. 
The three States generally talked about are Nevada, Arizona, and 
California, when, as a matter of fact, there are five because New Mexico 
and Utah are partially in the lower basin. 

The newspaper fight for water has been between the State of Cali- 
fornia and the State of Arizona, minimizing the rights of Nevada, 
Utah, and New Mexico. Nevada has been caught between those two 
States of Arizona and California on more than one occasion because 
those two old-time battlers—historic in fact—so it has always been 
necessary to walk right into them and start swinging to get any atten- 
tion for our own rights for my State of Nevada. 

Nevada has gone about its business in a more quiet way. 

Mr. Chairman, I ask permission to complete my statement for the 
record. 

The Cuatrman. You have that permission, I am sure. Without 
objection, the Senator may include a fuller statement after his oral 
statement. 


BACKGROUND INFORMATION ON COLORADO RIVER PROJECT 


Senator Matonr. Thank you, Mr. Chairman. 

The Senate Interior and Insular Affairs Committee held hearings 
on the central Arizona project and Colorado River water rights on 
S. 75, and also on Senate Joint Resolution 4, from March 21 to May 2, 
1949. On page 11 of the printed testimony my statement may be 
found, and I also call attention to a reprint of my debates in 1948 
in the Senate; on pages 173 through 181, and pages 182 and 188 of 
that reprint, may the found a considerable amount of documentary 
evidence. This compilation of some historical data on the Colorado 
River might be interesting to the committee. 

Another document is available in the Congressional Library—there 
are a few copies, I find, still available—of Senate Document 186, which 
I edited with the help of the other six State engineers of the basin 
and which was published during the Seventieth Congress, secon 
session. These are merely reference works. 


WATER USE INCREASING 


Mr. Chairman, almost everyone from the beginning has under- 
estimated the amount of water that could be used in all of the lower 
basin States, and I think it will develop that way in the upper basin 
States. 

None of us working in this field thought at the beginning that it 
would be possible to take water out of the watershed in the upper 
basins. Since that time it has become feasible and the project in 
Colorado is well known and there probably will be other projects. 
There is little doubt that the upper basin States will use all of their 
71% million acre-feet of water they are entitled to in beneficial use. 
They can use that amount of water, or, putting it the other way, they 
deliver 714 million acre-feet at Lees Ferry, and since the total esti- 
mated amount of water is around 15 million acre-feet, they will utilize 
all of their water, now, in my opinion. In 1927 and 1928, when the 
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question was so hot, it was generally believed that those States 
probably would never use all of their water, but that has changed now. 


INSUFFICIENT POWER FOR NEVADA 


At the time we were making these reports, we were all guessing 
about the future. It was a question of one man’s judgment against 
another’s. I remember, as secretary of the Culocise River Commis- 
sion, and an engineer member of it, and a State engineer, I made an 
estimate for the benefit of the Secretary of the Interior, of the power 
that Nevada could use. Everyone was a little skeptical, but we said 
then Nevada could use a certain amount of power. As a matter of 
fact, I made the statement one time we could use all of the power in 
southern Nevada. It has developed now that you could just about 
do that, but we only got 18 percent of the firm power, Arizona getting 
18 S aumaye which makes 36 percent that Arizona and Nevada can 
withdraw together. That amount, even now, is not enough, so we look 
forward to getting a greater amount of power from any other develop- 
ment on the Colorado River within transmission distance, as we did 
from Davis Dam; I believe Mr. Smith will know the details, that we 
get 25 percent there. 

I wanted Mr. Smith to insist on a third of the power going to Nevada, 
knowing that with a third going to Arizona, a third to California, 
we would need that much, but nevertheless, I think 25 percent was 
the decision. 

Now, everyone is short of power and short of water, so it becomes 
a question of allocating both. I just stress one thing for the benefit 
of the committee, that no specific amount of water is presently avail- 
able to Nevada under the Colorado River negotiations. 

Various amounts have been mentioned, but no final arrangement 
has been made. Mr. Smith will go into that in more detail. 


INCREASING DEMAND FOR LAND AND WATER 


I believe the Reclamation Bureau and the State engineers are be- 
ginning to raise their sights on the amount of land and the amount 
of water that can be used in irrigation in each State, simply because 
of the increasing population in these States. Nevada increased its 
population by 43.7 percent in the last 10 years. The population of 
California and other States has increased tremendously. 

Mr. Chairman, I look forward to southern Nevada in the next few 
years, perhaps 25 years, to be inhabited by a hundred to a hundred and 
fifty thousand people where there only are 40,000 now. The amount 
of necessary water that we estimated at one time at 900,000 acre-feet 
might be ample and it might not, but we did say at one time that this 
amount was a fair estimate of southern Nevada’s need. 


INTERSTATE AGREEMENT NOT MADE 


T want to say again here that all these reference works I have men- 
tioned contain this information. The great stress that was laid on 
the Boulder Canyon Project Act, in which so much water was allocated 
for each of the three States, was simply permission by the Senate for 
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the three lower States to make an agreement, covering these alloca- 
tions. 

The agreement was never made. There was some question regard- 
ing its legality because it didn’t include the other two States of the 
basin, New Mexico and Utah. Anyhow the agreement was never 
made, and therefore it has no force and effect. 

Now, Mr. Chairman, Mr. A. M. Smith, State engineer of Nevada, 
has been State engineer, I guess, longer than any other man in the 
State, from 1935 to the present time, and he is entirely familiar with 
all the details and I commend him to the committee. Thank you, 
Mr. Chairman. 

The Cuarmman. We thank you, Senator Malone, for the introduc- 
tion. 

. ses you come up and sit with us?) We would be happy to have you 
o that. 

Mr. Eneter. Mr. Chairman, I wonder if we could recognize our col- 
league from Nevada for a few remarks he would like to make about 
his State engineer. 

The Cuarrman. Mr. Smith, if you will just be seated. 

Before you begin, I want to call on Congressman Baring, who may 
give us a little different slant. 

Mr. Barrne. Mr. Chairman, I won't take very long, but the State of 
Nevada does have an honor in presenting two distinguished witnesses 
this morning, our Senator Malone and our State engineer and I did 
want to say something. 

Mr. Smith has been a long-time-standing friend of my family, for a 
good many years. He has been for over 20 years State engineer and 
has long been recognized as one of the greatest men in the field, so 
I want to add that compliment to the record. 

The CuHarrmMan. We are glad to have it, Congressman. 


STATEMENT OF ALFRED MERRIT SMITH, STATE ENGINEER OF 
THE STATE OF NEVADA 


Mr. Smith, you are going to have to work hard to live up to the 
introduction you have just received, but we are happy to have you and 
we will be glad to hear your testimony in any way you care to give it. 

Mr. Enete. I believe you have a prepared statement, do you not, 
Mr. Smith? 

Mr. Smiru. Yes, I have. 

Mr. Enetr. May we have that distributed, Mr. Chairman. 

The Cuarmman, Yes. 

Mr. Enete. Do you have some extra copies? 

Mr. Smiru. I think I perhaps have been sufficiently introduced, 
Congressman Murdock. Do you wish me to expand on my experience 
to any extent? 

The CuarrmMan. Well now, if your introduction hasn’t been correct, 
we would like to have it corrected and expanded. 

Mr. Smiru. I might say I have been the State engineer of Nevada 
for the past 16 years, and during that same period of time I have 
been a member and the secretary of the Colorado River Commission 
of Nevada and have had considerable experience with the Colorado 
River and some more or less specific information as to the problems 
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which began way back in 1926, I think, at which time I was working 
for the Southern Pacific Co. I had been asked to make a study of 
what the loss would have been in land and structures if the Southern 
Pacific Co. had not stopped the great break in the Colorado River in 
1905, so my studies on the River began about that time. 

I have a statement here, a brief statement, which as Congressman 
Engle said covers the points I would like to bring out, and with your 
permission I will read it. 

The Cuarrman. Go right ahead. 

Mr. Smirn. My principal objections to congressional approval of 
the central Arizona project are as follows: 

The people of the United States are asked to pay a minimum of 
$788,265,000 cash outlay to construct a colossal power and irrigation 
project for which the right to sufficient water is in legal controversy. 
The outcome of the adjudication or determination of these water 
rights will ultimately be based upon careful studies of the supply and 
the courts’ determination of the meaning of several legal documents 
allocating the same. In my opinion the existing contracts show that 
Arizona is not entitled to sufficient additional water to justify or 
supply this project. It would appear, as the result of studies made by 
various experts, that after existing obligations on the river supply are 
fulfilled there may be no water whatever for the Arizona project. 

The States of Arizona, California, and Nevada were authorized 
by Congress to enter into a joint compact dividing the waters appor- 
tioned or available to the lower basin. Under that permissible com- 
pact Nevada would receive 300,000 acre-feet per year. Due to differ- 
ences of opinion as to the interpretation and meaning of those sections 
of the Caerede compact and the Boulder Canyon Project Act allo- 
cating the water, Arizona and California have never agreed as to the 
quantity of their respective allotments. Negotiations over a long 
period of years indicate that these two States will never agree of their 
own accord. 

In the meantime, Nevada’s rights, as allocated in the proposed tri- 
State compact, remain unsettled. Although representatives of Ari- 
zona and California have agreed to respect our 300,000 acre-feet al- 
lotment, and we have contracted with the Secretary of the Interior 
for the storage of it in Hoover Reservoir, for which Nevada pays 50 
cents an acre-foot for water as used, our permanent undisputable right 
is not fixed until the tri-State compact is consumated. In the mean- 
time, the available water is rapidly being put to use in Arizona, Cali- 
fornia, and in Mexico under the provisions of the Mexican treaty.. 

Without the interstate compact, all three States may eventually be 
compelled to fall back and rely upon existing State water laws, in 
which the principle of appropriation and beneficial use governs. In 
that event, Nevada would fare badly. Because of small present water 
use and priorities later than those of Arizona and California, a time 
will come when we may be deprived of much of the presently allocated 
300,000 acre-feet. 

I feel that the rapidly growing need for water in Nevada for pur- 
poses of national defense, such as the production of strategic metals 
and other supplies, and the operation of Air Force bases, and the rapid 
and necessary expansion of adjacent municipal facilities, all presently 
under way on a large scale, demand full protection of all of Nevada's 
very small water allocation from the Colorado River. 
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In addition, Nevada has 50,000 acres of good desert land that can 
be irrigated from the river at very much less cost per acre than that 
of the proposed central Arizona project. Land in the vicinity of Las 
Vegas can be reclaimed and irrigated for about $300 per acre. The 
Bureau of Reclamation did not consider such land would justify the 
cost of reclamation. Acting upon that information, Nevada reluctant- 
antly consented to cut her portion down to a mere 300,000 acre-feet. 
We now have the spectacle of the Bureau giving approval of a project 
that will cost about $2,000 an acre, mainly for supplemental 
irrigation. 

evada has, within the last few months, completed power contracts 
with several large chemical, mining, and metallurgical companies at 
Basic Magnesium project, Henderson, Nev., aggregating 622,000,000 
kilowatt-hours per year, at a cost of approximately 3.5 mills per kilo- 
watt-hour. 

Nevada’s total power from the Colorado River, 976,000,000 kilo- 
watt-hours—740,000,000 from Hoover Dam and 236,000,000 from 
Davis Dam—has now been completely sold out to various mining, 
metallurgical, and chemical companies. That is all the power Nevada 
is entitled to withdraw from these Colorado River plants, and it is far 
from being enough to supply the needs of the State. We must have 
much more power, either from expensive steam generation or from 
Bridge Canyon Dam. Any additional power we might obtain from 
present Colorado River plants.can only be purchased from other 
agencies at very high cost steam replacement rates. 

It is calculated by the Bureau that 3,500,000,000 to 4,675,000,000 
kilowatt-hours of firm energy will be generated at the Bridge Canyon 
power plant, and that of this, 1,500,000,000 will be required to pump 
the 1,200,000 acre-feet per year up into the Arizona canal. This 
1,500,000,000 kilowatt-hours will have a value of $7,500,000 per year 
at 5 mills per kilowatt-hour. If allocated in equal shares to Arizona, 
California, and Nevada, Nevada’s lost power, 500,000,000 kilowatt- 
hours, would amount to $2,500,000 per year. 

We protest the allocation of this large part of the power to be gen- 
erated at Bridge Canyon for use in pumping water up 985 feet high 
for the irrigation of common field crops, and mainly for the financial 
salvation of a group of land and agricultural speculators who, during 
the war, put more land into cultivation than there was permanent water 
supply for, as clearly indicated by conditions of runoff and lowering 
of the water table. That power is a national resource and should be 
placed to a much higher beneficial use in the national economy. 

If the Arizona project is to be supplied with power at an annual 
cost of $3,052,300, which power can and should be sold at the pro- 
posed rate of 5.171 mills per kilowatt-hour to yield $7,758,560, the 
difference of $4,706,000 is a subsidy and a loss to the United States. 

In fairness, it may be said that if the Bureau is going to support 
such a program of beneficence, it should not be exclusively for the 
benefit of Arizona. Nevada also has an interest in the Colorado 
River, and has much good land that can be irrigated at far less cost. 
If the Bureau has now changed its standard of irrigation feasibility 
so as to allow pumping lifts in excess of 900 feet, Nevada does not 
wish to be limited to a mere 300,000 acre-feet. With such permissible 
pumping oi there are large additional acreages in Nevada that could 
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The Arizona project will increase the cost of Bridge Canyon power 
at least 0.6 mill, or from 4.57 to 5.17 mills per kilowatt-hour, on a 
basis of 75 years’ repayment at 3-percent interest. This differential 
may result in keeping some very desirable manufacturing companies 
out of Nevada. highly competitive industries a decision as to site 
can depend upon a very slight variation in cost of power, or any other 


costs. 

The President’s Water Resources Policy Commission has just re- 
leased a report in which various recommendations have been made. 
Two sentences are as follows: 

We are committed to a titanic contest in which proper utilization of our 
resources may prove the ultimate determination of our strength. All our skill, 
enterprise, and political wisdom will be needed to meet that challenge, not only 
for ourselves but in defense of human freedom everywhere. 

Probably none of us will disagree with this sober statement of a 
fact, clearly evident to that commission, which called upon every water 
organization in the country to contribute facts and information. 
Note carefully the words “proper utilization of our resources.” Need 
I say that proper utilization of the water of the Colorado River, 
which means its highest beneficial use for the public welfare, certainly 
does not consist of contributing a large part of the highly valuable 
electric energy that will be generated at Bridge Canyon Dam for the 
— of pumping water up to a high F sesgmian for diversion into a 
ong and costly irrigation system for the production of ordinary 
common crops. 

That water, too, could irrigate other productive lands by gravity 
flow, or by more moderate pumping lifts, and produce foods and 
fibers at far less costs. The great amount of power that would be 
saved, for which there is a crying need today, would turn the wheels 
of highly essential industry. 

It seems to me that the major issue is not a question of deciding 
how much Colorado River water each of the States of Arizona, Cali- 
fornia, and Nevada shall receive. The national welfare, probably 
even our national survival, depends upon the principle of what is the 
greatest good for the greatest number of our people that such national 
public resources can be made to yield. 

I thank you, Mr. Chairman, and the members of the committee. 

The Cuamman. We thank you, Mr. Smith, for your statement, too. 

I might say to some of the members who have come in while Mr. 
Smith was giving his statement that we changed the order of wit- 
nesses this morning that he might appear because he needs to get 
away. Therefore, we asked Mr. Dowd, who was our witness, and who 
had not finished, to stand aside for Mr. Smith first this morning. 

The Cuarrman. May I ask a few questions to lead off ? 

Mr. Smith, can you tell us when the contract was made for 300,000 
acre-feet out of Lake Mead with the Government ? 

Mr. Surrnu. Well, I understand, Mr. Chairman, that that was a 
tentative figure; that it has never been definitely fixed. That the 
permissive legislation which was to allow the tri-State compact be- 
tween the downstream States as to division and allocation of water 
set up 300,000 acre-feet for Nevada. 

The Cuairman. That was in the Boulder Canyon Project Act? 

Mr. Smirn. That is in the act; yes, sir. 
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The Cuarrman. Do you remember when the contract was entered 
into for the 300,000 acre-feet by Nevada? Do you remember about 
what year, with the Secretary of the Interior? 

Mr. Smiru. You mean our contract? 


The Cuarrman. Yes. a 
Mr. Smiru. Well, I haven’t got that in mind, but it was not too long 


ago, 4 or 5 years ago, something like that. The contract was merely 
for the privilege of. storing up to 300,000 acre-feet of water in Hoover 
Reservoir, at that time. It doesn’t exactly mean that that was the 
amount of water that was allocated to the State of Nevada. It means 
we are privileged to store up to that amount in Hoover Reservoir. 

The Cuamman. Did I understand you to say that the same contract 
provided that you should pay 50 cents per acre-foot for that storage? 

Mr. Smirn. Yes, sir. That was the storage rate that was fixed by 
the Bureau of Reclamation and the Secretary of the Interior. 

The Cuatrman. Is there any other rate fixed by the Department 
for storage for any other use; do you know? 

Mr. Smiru. No, not that I know of. 

The Cuamman. Would you tell me this, Mr. Smith? You men- 
tioned, I think, 50,000 acres of good land in Nevada that might be 
irrigated if there were water. 

What would be the pump lift required to put the water on that 
50,000 acres? 

Mr. Suiru. I would say under 1,000 feet and I would place 50,000 
acres as the minimum of really good irrigable land. I am of the 
opinion that there may be in the order of 100,000 acre-feet of irrigable 
land in Nevada under a pumping lift of 1,000 feet but I would place 
as a minimum of excellent land, 50,000 acres. 

The Cuarman. Well now, Mr. Smith, I can’t agree with you in all 
of this, but I find myself agreeing with you in one sentence. We will 
not take time to elaborate on it. You said you protest the fix salvation 
of a group of land and agricultural speculators. 

You have the same feeling that I have, that we are not trying to 
save, or we should not be trying to save, large landholders, whether 
he is a speculator of recent years or not, because we know the acre 
limitation in the reclamation law, and that is that small homes shall 
be furnished the water which the Government develops through these 
reclamation projects. 

I think that is all. 

Mr. Eneotz. May I ask a question? 

The Cuarrman. Yes. 

Mr. Enete. Mr. Smith, in referring to speculators in your state- 
ment, you were referring to speculators in Arizona, weren’t you? 

Mr. Smrru. Yes, sir. 

Mr. Enc. Now, I am very much interested in one statement you 
made, and that is that according to your figures, Arizona does not 
have sufficient water for this project ; is that correct ? 

Mr. Smirn. Yes, sir. 

Mr. Enciez. I have before me a tabulation which was inserted in 
the report of the Bureau on this project. It appears in the central 
Arizona project’ report, House Document 136, at page 95, and is a 
part of a letter which purports to be signed by Alfred Merritt Smith, 
State engineer of the State of Nevada. It is dated February 26, 1948. 
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Is that the letter that you wrote to the Commissioner of Reclamation 


in commenting on this project ? 

Mr. Smrru. Yes; it is. ie 

Mr. Enatx. Now, in looking at the compilation which you set up 
and which appears on page 97 of House Document 136, I observe that 
at the bottom of your tabulation you have the following statement: 


Water permanently available in stream for Arizona project, minus 410,000 
feet. 

Now, were you referring to the central Arizona project! 

Mr. Smiru. Yes. 

Mr. Enete. Thank you very much, sir. 

Now, just one further question. 

In all of these presentations we have heard here, the one given by 
the Bureau of Reclamation, Mr. Coe listed Arizona’s water as 300,000 
acre-feet. 

Mr. Smiru. Nevada’s. 

Mr. Enete. I mean Nevada, Nevada’s allocation as 300,000 acre- 
feet. The Arizona witnesses have said the same thing in setting up 
their compilation of the water available. 

Now, do you, as a State engineer of Nevada, concede that 300,000 
acre-feet is all of the water you are entitled to? 

Mr. Smiru. No, sir; I do not, Congressman Engle. 

Mr. Eneiz. What are your present estimates of what you think 
Nevada ought to have? 

Mr. Smiru. I think we ought to have at least 900,000 acre-feet, as 
was calculated in the very beginning of these Colorado River studies 
and presented by three of the most eminent engineers that were on 
that study. 

Our needs were set up at that time as 900,000 acre-feet, and the 
estimate was worked out and was — by State engineer or com- 
missioner, I guess he was, at that time, M. C. Hinderlider, of Colorado; 
Mr. Edward Hyatt, of California, who was State engineer, and by 
our present Senator George W. Malone, who was State engineer of 
Nevada at that time. 

Mr. Enews. I have a compilation which was signed by Mr. Hyatt 
and George W. Malone—am I right in my assumption that the George 
W. Malone whose name papers on this compilation, which appears 
on page 414 of the Senate hearings on S. 75, is the same George W. 
Malone who is now the United States Senator from Nevada ? 

Mr. Smirn. That is correct. 

Mr. Enexz. And that the gentleman we are honored to have with 
us this morning? 

Mr. Smrrn. That is correct. 

Mr. Enoetz. Who is Mr. M. G. Hinderlider? 

Mr. Smrrn. Mr. Hinderlider is presently State engineer of the 
State of Colorado. He is one of the most prominent engineers in that 
State and has been State engineer longer than any other State engineer 
in any of the Western States. 

_Mr. Enere. As I understand it, that is the statement you are refer- 
ring to that was signed by the three State engineers ? 
r. Smirn. Yes, sir. 

Mr. Enexe. Under that statement, how much water was allocated to 

Nevada? 
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Mr. Smiru. They estimated that 900,000 acre-feet would be a proper 
allotment to the State of Nevada. 

Mr. Enete. And that was on March 1 of 1935, was it not? 

Mr. Smirn. Yes, sir. 

Mr. Enete. Mr. Chairman, I would like to have the tables that I 
have referred to on page 97 of House Document 136, which is Mr. 
Smith’s compilation, as a part of his letter submitted to the Bureau 
of Reclamation, in his comments on that report, made a part of the 
record, and I also ask that the compilation which appears on pages 
413 and 414 of the Senate hearings on S. 75, be made a part of the 
record at the end of Mr. Smith’s testimony. 

The CHarrman. Without objection, it will be included. 

(The information referred to is as follows :) 


(From p. 97 H. Doc. 136, 81st Cong.) 


Average annual virgin flows of the Colorado River 


Acre-feet * 
(1) Main stream at Lee Ferry, 48-year period, 1897—1943________ 16, 270, 000 
(2) Net increment between Lee Ferry and Boulder Dam, being inflow 
from tributaries less natural river channel losses__........-- 1, 060, 000 
(8) Inflow from tributaries between Boulder Dam and Mexican 
OMICS COO Ta bao rienced entice cok a 150, 000 
| ened DS SE eee E's) Sn OO OURS 2 1” 17, 480, 000 
Existing burdens on river below Lee Ferry (except on Gila River) 
Acre-feet * 
(1) Water apportioned to upper basin_-_____.._____-..____.__--._-._. 7,500, 000 
(2) Mexico’s treaty right (guaranteed minimum)-——-______________ 1, 500, 000 
(3) Net reservoir losses: 
(a) Lake Mead___~------_- piiiiemlpcimstnlenicendaighaicts Cae SM 640, 000 
(b) Davis Dam and Lake Havasu___-_- EER eT 140, 000 
(4) River channel losses below Boulder Dam (with full river devel- 
Py BRAS MRSS LIT SISOS RS IR. Sak EDN Tee RN LIES Spe Fs SAD 610, 000 
(5) Conceded by Arizona to California, by Arizona contract, Cali- 
fornia’s prior appropriations that do not exceed her statutory 
ENON SEE REISE EE PORTIS ELE TS TS OE ee a 5, 362, 000 
(6) Conceded by Arizona to Nevada by Arizona contract_______-___ 412, 000 
(7) Conceded by Arizona to New Mexico and Utah by Arizona con- 
EEE eet POSE OES ISG AES PT MO CELE Se as See phil ielb Lometay elegance 131, 000 
(8) Projects completed and under construction in Arizona: 
(a) Yuma project 61,000 acres at 4 acre-feet______ ieee eee, 244, 000 
(b) First unit Gila project; north and south Gila 15,000 
acres at 4 acre-feet___._.._____-_-- Sah ET A AS 60, 000 
Yuma Mesa, 51,000 acres at 11 acre-feet__.____________ 561, 000 
(c) Colorado Indian Reservation, 100,000 acres at 3 acre- 
EE EN LIS CR MEET > Lio eS Ee © ee Vea 300, 000 
(d) Aggregate uses present projects on Little Colorado, 
REE ER Se eee OES ere Bi acl 130, 000 
(9) Allowance for regulations and unavoidable losses (principally 
in delivery of 1,500,000 acre-feet to Mexico) _-.___-_-____-_-_- 300, 000 
NR SRSA, Fae SOLS ah EE Oe mi SOME MOT oa APR 17, 890, 000 
Total available water___.____--_-~-- Aa as Cee oe ALES Shes 17, 480, 000 
<M ARE SY SRE edt OR OE ape an cLansunanncecobun 109 Gee eee 


Water permanently available in stream for Arizona 
ASE STRESS OTE SE RO J SOP SE ee —410, 000 


1 Heading supplied by this committee, H. Doc. 136, p. 97 carried no column heading. 
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{From pp. 413-414 of Senate hearings, 81st Cong.] 
ASSUMPTIONS 


1. Consumptive use of 7,500,000 acre-feet annually in the upper basin as 


apportioned by the Colorado River compact. 
2. Complete reservoir development in lower basin as set forth in the Debler 


report. 
3. That Mexico will be allocated 750,000 acre-feet annually. 


I. Ultimate usable water supply 


Acre-feet 
1. Net supply for use from main stream below Boulder Dam___-~_-~- 8, 370, 000 
2. Net supply for use from Gila River___.._.----------------~~-~-~-- 2, 259, 000 
3. Net supply available for lower basin use above Boulder Dam_-_---- 240, 000 
4. Waste crossing international boundary and usable in Mexico__--~- 200, 000 
RRS ie SR oe OR RE ee TNR ae ne Ta AR a 11, 069, 000 


Nore.—Items (1) and (2) are exclusive of waste into Mexico. 


II. Present commitments on lower basin supply (including total Gila River vested 

















1. Arizona: rights and contracts) Acre-feet 
oR ga IR 8 a 8G EL a eee 2, 259, 000 
Vested in Colorado River below Boulder Dam_____-------------~ 600, 000 

yO, | SETS SE SE FE DE at a ea AE TER aS Pes 5, 362, 000 

3. Present lower basin uses above Boulder Dam in Arizona, Nevada, 

New Mexico, and Utah- Sc EEE Le A Te ee see 90, 000 
Neen a iar tteanssheseseeh miamnaaraipebeaneennin sbantcahapartate 8, 311, 000 
III. Assumed distribution 

Additional assumptions: 

(a) Use in Arizona, Nevada, New Mexico, and Utah above 
EE RET eS SEIS DE PRR iy aN ae a ee oe 240, 000 

Loe gO ge EM ae Ae 900, 000 

fo) Teenie BO ee a a i itlib nein cd. cee 750, 000 

1. Arisona: DISTRIBUTION 
(a) Gila River__-_- igi Pe eae Te eer 2, 259, 000 
(b) Rights below Boulder Dam___ _~~~--~--~~------~ 600, 000 
(c) Total above Boulder Dam___-~.--.---.---~-~--~~~ 30, 000 
(d@) Remaining water in main stream___---.-~---~-~- * 988, 000 

—_————_ 3, 877, 000 

2. California contracts 5, 362, 000 

3. Nevada: 

(a) above Boulder Dam__---------~-------------- 30, 000 
(6b) balance of proposed contract___......-..--~--- 870, 000 
—————- 900, 000 

4. New Mexico above Boulder Dam___---------------------------- 30, 000 

en dicieeirenntginenasmgpesecsarenst 150, 000 

Rt a incense rpnseencepein pheno shtcg-en pecipederemeneetetovesiian 750, 000 

PE ON ES I rae ae Se a ae Sey ae eae nS 11, 069, 000 
AVAILABLE TO ARIZONA FROM MAIN STREAM OF COLORADO RIVER 

Present uses from Colorado River below Boulder Dam___---------- 600, 000 

Assumed ultimate uses above Boulder Dam___-------------------- 30, 000 

Remaining water below Boulder Dam____-----------_------------- 988, 000 

~ PUREE ERATED GTR gt MR Aol op Re ARES SER anaes Sak bt 1, 618, 000 


1 Total available quantity for use in lower basin less allocations, contracts, and assumed 
distributions. 

1. It is herein understood that water used or to be used above Boulder Dam as 
above listed is assumed to come from tributaries of the main stream of the 
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Colorado River. The Nevada contract for water deliveries proposed to the Secre- 
tary of the Interior for 900,000 acre-feet, includes both present and proposed 


uses, 
2. It is assumed that the water used by New Mexico from the Gila River is 


included in the Gila River commitments. 

3. It is also assumed that Utah will use 150,000 acre-feet of the 240,000 acre- 
feet of the lower-basin water to be used above Boulder Dam, as determined by 
the Debler report. »- If as indicated by Utah, that State may require a total of 
300,000 acre-feet, the additional amount must be deducted from the net supply 
listed as available for use below Boulder Dam. 

4. It is not necessarily assumed that all members of the Commission agree in 
all particulars to the accuracy of the Debler report, but this report is a pre- 
liminary analysis of the water supply available for use in the lower basin, based 


on that document. 

Mr. Ener. Now, one further question: If Nevada is allowed the 
900,000 acre-feet of water which is shown in this compilation, signed 
by these three State engineers, George Malone of Nevada, the State 
engineer from Colorado, and the State engineer from California, 
that means that there isn’t sufficient water im this river for this project, 
isn’t that correct ? 

Mr. Smirn. Yes, sir. That is absolutely correct. 

Mr. Enaix. Thank you very much. 

The Cuatrman. Are there further questions ? 

Mr. Morrts. I would like to ask one question, Mr. Chairman. 

Don’t you think that under the bill itself, which provides that if 
there be a controversy between the States as to the entitlement of this 
water, that that may be adjudicated; don’t you think that that will 
settle the matter as to whether you follow, are entitled to the 300,000 
feet or not ? 

In other words, if this bill is passed will it not afford you an oppor- 
tunity to say for all times, before the Supreme Court as to just what 
your entitlement is? 

Mr. Smiru. Do you mean, Congressman, that it would be set up be- 
fore the Supreme Court that 300,000 acre-feet would be the limitation 
of Nevada’s allotment ? 

Mr. Morris. No, sir. What I was driving at was this: That section 
12 of the bill provides, among other things, this: Any State of the 
Colorado River Basin may intervene or be impleaded in such suit or 
suits. It sets up a procedure whereby the States affected by this proj- 
ect may go into the Supreme Court and determine for all time how 
much water each State is entitled to. It says: 

Any such claims of rights affected by the project herein authorized and 
asserted by any defendant State, affected State or impleading State, by the said 
statute, may be adjudicated in such action. 

In other words, it seems to me that your good State of Nevada would 
rather welcome the passage of this bill so that the matter can be deter- 
mined for all time just what you good folks are entitled to, what 
Arizona is entitled to, what California is entitled to and what the other 
States are entitied to. This is the point I make. 

Mr. Smirn. Well, I think an adequate answer to that is of a legal 
nature, Congressman. 

Mr. Morris. Yes, sir; it is, That is true. 

Mr. Smrra. And the position of the State of Nevada was very 
clearly set out on all legal matters relating to the adjudication of the 
waters of the Colorado River in a brief that was agreed to and worked 
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out jointly by the attorneys general of California and Nevada and I 
think in order to save time and discussion I would like to submit that 
joint brief by the attorney general of Nevada and the attorney general 
of California, in which they agreed on the major points, for inclusion 
in the record. 

(The brief appears in the appendix to the hearings, as Exhibit L.) 

Mr. Morris. I can see that although you are an expert in the field of 
engineering, and no doubt one of the very best, from what has been 
said here, 1 can understand that you might not want to go into that 
proposition, but here is the way I feel about it 

r. Smiru. I don’t feel I am competent to go into those legal 
phases. ; 

Mr. Morris. The point I want to make is this—that I believe every 
member of this committee and Members of the Congress and people 

nerally would like to see this dispute out there in the West settled 

orever, and settled according to law and right, and that whatever 

each of the respective States are entitled to, that that question would 
be finally settled somewhere, and the only place to finally settle ir 
I know of is the United States Supreme Court. Then, after that 
thing is settled, then we will know just about what to do. That is 
the point that I make. 

Mr. Sartor. Will the gentleman yield for an observation ? 

Mr. Morris. Yes, sir. 

Mr. Saytor. I would like to just make this observation, that Mr. 
Smith is one of the few engineers that 1 have ever heard give testi- 
mony in any matter affecting a legal proposition that feels that he 
was a better qualified engineer than he was a lawyer, and I congratu- 
late him for that. 

The Cuairman. Had you finished, Judge? 

Mr. Morris. Yes. I finished. 

The Cuarrman. Mr. Aspinall. 

Mr. Asprnauu. Mr. Chairman, as usual, I wouldn’t be asking any 
questions if the upper basin hadn’t been dragged into this again. 
Mr. Hinderlider is known well and respected by the people of Colo- 
rado for his work. Mr. Smith, does Mr. Hinderlider have, or has 
he ever had, any authority as far as recommending the division of 
the waters on the Colorado River in the three lower-basin States? 

Mr. Smirn. I don’t think anybody on the committee had the 
authority, Congressman. About all they could do would be to present 
a brief and make recommendations. 

Mr. Aspinati. Do you know whether or not Mr. Hinderlider has 
any authority as far as the division of water in the upper-basin States 
is concerned ? 

Mr. Siru. I couldn’t say. 

Mr. Asprnaut. The fact of the case is that Mr. Hinderlider is.a 
State engineer, is he not? 

Mr, Smiru. Yes. 

Mr. Asprnatu. And has nothing whatsoever to do as far as the 
division of the Colorado River is concerned? His authority doesn’t 
extend that far; is that correct? 

Mr. Smiru. No; but he was one of the commissioners who were 
there to study the problems of the Colorado River, and after examina- 
tion of all data, and with the group that he was associated with, they 
came forth with this opinion and recommendation. 
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Mr. AsprnaLu. But the waters in the Colorado River 

Mr. Surrn. He is an engineer. As to his official status, I couldn’t 
say, but as an engineer he was certainly qualified to do that sort of 
work. 

Mr. AsprnALu. The waters of the Colorado River had already been 
divided by the compact, had they not! 

Mr. Smrru. Not at this time. 

Mr. Asprnauu. In 1935, as between the upper and lower basins? 

Mr. Smiru. Yes. The major division at Lees Ferry had been set 
forth in the compact. 

Mr. Asprnatu. And the problem and responsibility of dividing 
water below Lees Ferry was left in the jurisdiction of the three States 
and their duly authorized officers; is that right? 

Mr. Samir. Well, I think it was a matter for study and allocation 
by the entire Commission. I don’t know just what the make-up of that 

ommission was. I have never given it any particular study, but I 
do know that these three eminent engineers came out with a recom- 
mendation that Nevada would be entitled to, and should have, that 
much water. 

The reason that it was not set up on that basis was because the 
Bureau of Reclamation engineers had studied the situation and came 
forth with an opinion that there wasn’t use for that much water in 
the State of Nevada for the irrigation of land that could be profitably 
irrigated; there wasn’t a place for more than 300,000 acre-feet of 
water where it could be effectively and profitably used. 

Mr. AsprnaLu. The fact remains, Mr. Hinderlider had no authority 
whatsoever to speak as far as the division of the waters between the 
three lower basin States was concerned; is that right ? 

Mr. Smiru. I would imagine so. I don’t know what was his actual 
authority. Iam merely giving you his recommendation as an engineer 
of this group of three engineers who were there to study that proposal 
and make their recommendations. 

Mr. Asprnatu. That brings me to my next question. You state that 
there is a hundred thousand acres of land in Nevada that could be irri- 
gated successfully if a thousand-foot lift, or less, was approved; is that 
correct ? 

Mr. Smtru. Yes, sir. 

Mr. Asprnatt. And you state Nevada, therefore, has a right to 
900,000 acre-feet of water out of the Colorado River; is that right ? 

Mr. Smiru. I should say so, because if that land could be irrigated 
at far less cost, in the order of $300 an acre, $300 to $400 an acre, if that 
can be done and the Bureau has set up a policy or softened its position, 
as it were, as to pumping lifts up to a thousand feet as they have in the 
Arizona project, where it is going to cost somewhat over $2,000 an 
acre to irrigate that land, surely Nevada would want to come into that 
picture and prepare some projects. 

Mr. Asprnati. What is a reasonable burden of water to an acre of 
land in Arizona? 

Mr. Smiru. A reasonable what ? 

Mr. Asprnauu. Burden of water. 

How many acre-feet should be applied to an acre of land in Arizona 
so that the land should be profitable. 

Mr. Sairu. I do not know. I do not have that figure. 
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Mr. AsprnaLu. The figures you have given is 9 acre-feet to an acre 
of land; is that correct; per year? 

Mr. Smirn. Oh, no. 

Mr. Asprnauu. That is what I am trying to find out. How do you 
arrive at the 900,000 acre-feet of water 

Mr. Smrru. Well, a great deal of that water would be used for 
other purposes. 

Mr. Asprnau. Such as what? 

Mr. Surru. Such as manufacturing, municipal use, domestic use. 
Right now we can foresee the use of almost all of this tentatively 
allocated 300,000 acre-feet of water in the Las Vegas district alone— 
for manufacturing, for the air fields, for municipal development, 
suburban development, and that sort of wp 

Mr. Asprnati. What ‘does the law of Nevada provide as far as 
priority of use of water? 

Mr. Sairn. I beg your pardon? 

Mr. ASPINALL. at does the law of Nevada provide as far as the 
priority of use of water? 

Mr. Soiru. Well, a question of first come, first served, is the law 
of priority in all of the States. 

Mr. Asprnatu. Would agricultural rights have any preference over 
industrial rights? 

Mr. Smirx. That is a moot question when it comes to considering 
that those industries as fant established—practically all of them 


in the State of Nevada—are industries that are needed in our national 
emergency. Therefore, the reduction and output of strategic metals, 
chemicals, and materials is important. In fact, we have now sold 


out of Nevada’s power allocations from Hoover Dam and Davis Dam 
622,000,000 kilowatt-hours of energy a year, and that is going to be 
exclusively used in the manufacture of things that are vitally needed— 
essential to our national defense. 

There is a question of priority as to whether that is a higher priority 
and should have priority over the use of water for the cultivation of 
common crops. That might be a debatable thing, but it is my opinion 
that it would be a higher priority. 

Mr. Asprnatu. One other question, now. 

On page 2 you have a sentence which reads as follows: 

Without the interstate compact, all three States may eventually be compelled 
to fall back and rely upon existing State water laws in which the principle of 
appropriation and beneficial use governs. 

Now, if Arizona and Nevada do not get the benefits of facilities such 
as are proposed in the bill now before us providing for a thousand 
foot more or less lift from the Colorado River, who is eventually going 
to use this water ? 

Mr. Smirn. Well, those who would first put the water to beneficial 
use. 

Mr. Asrrnati. And who is that? 

Mr. Sairn. Well, Arizona is presently using a lot of it already. 
California is using a lot of it. Nevada would come out at the small 
end of the horn because our priorities are comparatively recent and are 
being used for industrial purposes. 

Mr. Asprnaty. How much more can Arizona use feasibly without 
such facilities than she is now using? 
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Mr. Smiru. I couldn’t give you the figures on that offhand, Con- 
gressman, 

The Gila project and various projects—Arizona has admirable 
projects and good land downstream that involve no pumping lift; 
they are using a great deal of water and they can use a great deal more 
water. 

The CHarrman. Would the gentleman yield? 

Mr. Asprnauu. I am through. Thank you. 

The Cuarrman. I would like to pursue that question just a little 
bit further. Do I understand then, Mr. Smith, that your answer to 
the last question was that without the passage of some such legislation 
as that before us, that without furnishing Nevada the 900,000 acre- 
feet through a thousand-foot pumping lift, that the question was where 
would that water go; you say it might go in Arizona, the southwestern 
corner. 

Is that a complete answer, or where else could it go? 

Mr. Smiru. Well, I think the answer to that is this: In the tabula- 
tions that have been made as to present uses of water, all of the avail- 
able water in the river is already owned and allocated to various 
amgertes projects. 

“he CuHarrman, The claim is made by some and denied by others. 

Mr. Smiru. We can’t change those. 

The Cuarrman. I am not asking that approved projects be changed. 
We are assuming that this bill is not enacted and that you can’t get a 
bill similar to it enacted that will pump water a thousand feet high to 
put land in Nevada under cultivation. And that was the Congress- 
man’s question. 

Now, the question is, Where will that water go; who will be the 
beneficiaries of the use of it? 

Mr, Smirn. I don’t think I made myself clear. I say that we have 
a hundred thousand acres of land in Nevada that could be irrigated 
with a pumping lift of under a thousand feet, but I do not say that 
we would do that. I do not think the irrigation of all that land is a 
practical thing, but it is a more practical thing than the Arizona 
project, which wants to lift water 985 feet at a cost of $2,000 an acre. 

The Cuarman. Well, I won’t agree with you on that. I certainly 
will not agree with you, but I haven’t gotten my question answered : 
If you don’t get your water and we don’t get our water, more than 
we are now getting, where is the water going? That is the question. 

Mr. Smiru. We wouldn’t worry about that. It is already allocated 
to existing projects. 

The Cuatrman. I am worried about it, Mr. Smith. I am worried 
about it terribly, for I do not believe it is already all allotted. I am 
worrying about it for my grandchildren and the grandchildren and 
great grandchildren of my constituents. I would just like to know 
where it is going. If you don’t get 900,000 acre-feet and Arizona 
doesn’t get 1,200,000 acre-feet more than she is now getting, where 
will it go and who will get it? 

I feel that that is a good question that Mr. Aspinall asked you. 

I have my own ideas as to what will happen since the law of gravity 


is still in existence. 
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I don’t want to take further time. 

Are there further questions ? 

Mr. D’Ewart. I have a question. 

The Carman. Mr. D’Ewart. 

Mr. D’Ewarrt. Turning to page 3 of your letter, you quote a power 
rate under which the State of Nevada sells to the Basic Magnesium 
project of 3.5. That is line 7. 

Mr. Smrru. What was the question ? 

Mr. D’Ewart. My question is, Is that a firm power rate or surplus 
power rate? Is that a firm power rate? 

Mr. Smirn. 3.5. 

Mr. D’Ewart. Yes. 

Mr. Smirn. Yes, I believe it is. 

Mr. D’Ewarr. What do you pay Hoover Dam for the power? What 
does the State of Nevada pay Hoover Dam for the power ? 

Mr. Smirn. We are paying a little over 2 mills. 

Mr. D’Ewart. A profit to Nevada of about 114 mills. 

Mr. Saurrn. I wouldn’t say what the profit is. I don’t know. We 
are buying the power at cost and we sell it at cost. 

Mr. D’Ewarrt. Thank you. 

The Cuatrman. Mr. Saylor. 

Mr. Saytor. Mr. Smith, are you as an engineer, familiar with irri- 
gation — in your State and in other States in the West ? 

Mr. Smiru. I am more familiar with projects in my State than I 


am in other States. 
Mr. Sartor. Do you know of your own knowledge the percentage 
of cost which is charged to operation, maintenance, and replacement 


in the average irrigation district in your State? 

Mr. Smiru. Offhand, I can’t give you those figures. 

Mr. Sayior. Then you would not be in a position to compare that 
with the six-tenths of 1 percent operation, maintenance and replace- 
ment costs which have been allocated in this project ? 

Mr. Smiri. Well, these are not my figures. They are the Bureau’s 
official figures. 

Mr. Sartor. The Bureau has allocated on those figures. 

Mr. Sairu. I will make the statement that they have found at least 
that much difference, six-tenths, six-tenths of a mill, and I elaborate 
that statement by saying that that might be a differential which would 
keep very essential industries out of the State of Nevada. 

r. Sartor. Now, as an engineer, Mr. Smith, would you, at this 
time, feel that Bridge Canyon and the Glenn Canyon Dam should be 
built for power alone? 

Mr. Smirn. Well, I wouldn’t go so far as to say that they should be 
built for power alone, but power would be the principal objective for 
constructing them at this time. They would have beneficial effect on 
regulation for irrigation purposes. 

Mr. Sartor. Has the State of Nevada ever been offered any of the 
an] from Bridge Canyon Dam if the central Arizona project is 

ult ¢ 

Mr. Smrru. As to the State of Nevada, I will say in regard to the 
construction of future plants on the Colorado River that the State of 
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Nevada has requested the Department of Interior to give it the proper 
allocation, give it a one-third allocation of all power to be constructed 
on the downstream dams, and Nevada has been assured by the Interior 
Department that that request would be respected. That would mean 
that when Bridge is constructed, we are entitled and would hope to 
receive one third of the total firm power generated there. 

Now, if one-third of the total firm power is going to be allocated 
to this pumping project, why the remaining power would be cor- 
respondingly reduced, so Nevada would lose a great deal of the power 
that would be generated there, which we have a very crying need for 
in the State right now. 

In fact, we are negotiating at this time and trying to supply the 
needs of our existing contractors, with power that would be paid for 
at a very high steam replacement rate. 

Mr. Sayior. Do you feel, Mr. Smith, that the State of Nevada would 
have a good claim to one-half of the remaining power if it is necessary 
to use one-third of the power generated for the lifting of water? 

Mr. SmirH. One-half of the remainder you mean? 

Mr. Sartor. Yes. Do you feel that the State of Nevada would 
have a good claim to one-half of the remainder since you feel that the 
State has a right to one-third of the power generated ? 

Mr. Soirn. I don’t know that they would. I don’t know that we 
would. I don’t know that we would have any more claim than 
Arizona and California for what power remains. 

I think it should be divided in equal thirds, unless, as a matter of 
national emergency, in case of war or something of that sort the 
Secretary should say : “Give Nevada half of the power or give Nevada 
all of the power for the time being.” 

Mr. Sartor. That is all, Mr. Chairman. 

The Cuamman. Mr. Wharton has some questions. 

Mr. Wuarron. Mr. Chairman, the term “transmission distance” 
has been used here this morning, and as a newcomer here, what is 
transmission distance from your generator to your furthest consumer ? 

Mr. Smrrn. I think that alludes to the power lines. 

Mr. Wuarton. Could you give us some idea how far this power can 
be transmitted and used ¢ 

Mr. Smrrn. That is a question for the electrical engineer, really, 
but to make a stab at it, I would say up to 200 miles. 

The Cuarrman. Are there further questions ? 

Mr. Crawrorp. Mr. Chairman, I have one. 

The Cuatrman. Mr. Crawford. 

Mr. Crawrorp. Mr. Smith, approximately where is this land in 
Nevada that you think would be suitable for irrigation? Is it in a 
concentrated area or scattered ? 

Mr. Smrru. Is it what? 

‘ Mr. Crawrorp. In a concentrated area or is it scattered over the 
tate. 

Mr. Smrru. It is in the southern part of the State. 

Mr. Crawrorp. Near the river? 

Mr. Smrru. A substantial part of it is in the Las Vegas Valley. 

Mr. Crawrorp. Is that between Hoover Dam and the city? . 
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Mr. Smrrn. It is in several large areas surrounding Mead Lake. 

Mr. Crawrorp. What would be the maximum lift of water you 
would have to provide there to catch that water? 

Mr. Smiru. I would say the highest would be around a thousand 
feet, but a great deal of it, a very large portion of it, would have less 
lifts, far less than that. 

Mr. Crawrorp. Did you feel that the policy being followed by the 
Reclamation Service at the time this agreement was made as to 
divisions of water, and with respect to not making those high lifts, 
influenced Nevada in accepting the 300,000 acre-feet figure ? 

Mr. Smrru. Well, not being there, I can’t speak on that. 

Mr. Crawrorp. I didn’t know you were not there. I thought maybe 
you had a part in the negotiations. 

Mr. Smirn. I mean at the time this allocation was accepted, I was 
not a part of the picture. I wouldn’t know what the motives were 
that led to the tentative acceptance of such a small allotment for the 
State of Nevada. I know from a result of my observation and ex- 
perience since I have been the State engineer of Nevada, that there 
Is every reason to believe it is going to be greatly inadequate. We 
can see already a use for 300,000 acre-feet in the immediate vicinity 
of Las Vegas Valley. 

Mr. Crawrorp. ‘The figure sounds awfully low to me and I was 
just wondering if you could give us some fight on why they have 
accepted such a low figure. 

Mr. Sarru. Principally I think because the Bureau of Reclama- 
tion indicated to those who were working on the problem that Nevada 
could not profitably use, or effectively use for irrigation purposes, 
more than 300,000 acre-feet, and I think that was even then an er- 
roneous assumption. 

Mr. Crawrorp. I have one other question. 

Your language on page 2, “In the meantime, Nevada’s rights as al- 
located in the proposed tri-State compact, remain unsettled.” 

But I guess I am wrong in that # 

Mr. Smrru. No, sir. There has never been any compact made. It 
was simply a permissive act by Congress. 

Mr. Crawrorp. So then in other words, the five lower basin States 
have never made a compact between themselves ? 

Mr. Smit. No. These three States have never agreed upon the 
allocation of the water, or division among the three States, of the 
amount of water that was allocated to the downstream States, or to 
the lower basin, I had better put it. 

Mr. Crawrorp. In your opinion, what is holding up the making of 
that compact ? 

Mr. Smrru. Well, California and Arizona have been working for 
years to try to make an agreement as to how much each State should 
have, and how it should be delivered. That is the thing that is hold- 
ing up the compact. 

Mr. Crawrorp. That is all. 

The Cuarrman. Mr. Bow? 
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Mr. Bow. Mr. Smith, following through on the question of where 
this water would go, isn’t it a fact that if this water isn’t used some 
way by these States, the water would go to Mexico as some of it now 
goes by treaty? 

Mr. Smiru. I don’t follow that line of thought, Congressman for 
the reason that we have a tabulation here which shows the amount of 
water that all these various projects that are in existence, and that 
have been authorized, the amount of water that they will take, that 
they will use, and those combined projects will use more water than 
is available to the downstream States, to the lower basin than the 
Colorado River has at present. 

Consequently, when these projects are constructed 

Mr. Bow. That is even before the authorization of this? 

Mr. Smiru. There just won’t be any water. It isn’t going to go any 
place because there won’t be any. 

Mr. Bow. And you say that even without this authorization the 
water all will be used ? 

Is that correct ? 

Mr. Smiru. That is right. That is what our computation shows. 

Mr. Enete. Let’s get the answer now. That is a very important 
os and an important question in this matter. Will you repeat 
the question so we will be sure to have his answer in the record ? 

Mr. Bow. My question was this, so that we could be sure of the ques- 
tion for the record: That even without the authorization of the central 
Arizona project under our H. R. 1500, there is presently in operation 
or authorized projects which will use all of the water 

Mr. Smirn. That is my statement, Congressman. 

Mr. Poutson. In the lower basin ? 

Mr. Surru. In the lower basin. 

The Cuatrman. Then I want to carry the question just a little 
bit further: Where are those projects suiheetnia, Mr. Smith? Does 
your tabulation show where those projects are ? 

Mr. Suiru. Yes, sir, they do, Mr. Chairman. That is why I would 
like to have this letter of mine and this statement in House Docu- 
ment No. 136 be made a part of the record. 

Mr. Enete. I will ask unanimous consent that that be done. 

I previously asked that the tabulation go in anyway so Mr. Chair- 
man, I ask that the whole letter, sent by Mr. Smith to Mr. Straus, 
under date of February 26, 1948, which commences on page 95 of 
House Document 136, be made a part of his testimony at the end 
thereof. 

The Cuarrman. Without objection it will be so ordered. 

(The information referred to is as follows:) 








[Copy from p. 95, H. Doc. No. 136, 81st Cong., central Arizona project] 
LETTER OF COMMENT FROM THE STATE ENGINEER, STATE OF NEVADA 


OFFICE OF STATE ENGINEER, 
Carson City, Nev., February 26, 1948. 
Hon. Micnaer W. Srravs, 
Commissioner, United States Bureau of Reclamation, 
Washington 25, D. C. 

Dear Str: This letter is in reply to your communication of February 5, 1948, 
requesting that the views and recommendations of Nevada regarding the report 
on the central Arizona project be submitted at an early date. 
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It is with regret that we are impelled to take exception to the findings on 
several noints in the report that are of importance to Nevada. In order to 
facilitate future reference to our comments and questions, if any should be made, 
they have been numbered. 

1. There is a grave question regarding the availability of water to Arizona to 
supply the project. Your study and recommendation is apparently based upon 
an assumption by Arizona officials that sufficient water will be available. This 
assumption is strongly endorsed by political and financial interests in Arizona. 
As you have proceeded to make an exhaustive report based on Arizona’s con- 
tention, it is assumed that those views are endorsed by the Bureau. On the other 
hand, studies have been made by California and Nevada engineers which show 
that there will be little or no water for the central Arizona project. There are 
some references in the text to the effect that the Bureau is taking no stand 
regarding a division of water. Pending a determination of the availability of 
water, and the legal right to use it, which consideration should come first with 
any project, why did the Bureau proceed with and complete this detailed study 
with the use of public funds? 

Investigations and reports should be held up, or be only preliminary in char- 
acter, where there is a question as to availability of water. There are various 
projects in the upper basin that can be reported on in detail where there is as 
yet no question of sufficient water. 

It seems to me that the Arizona report, and all other reports, should be based 
upon the present reclamation law. When the law is amended revised reports 
can be prepared with very little additional expense. The Arizona report in its 
present form advocates the project, if changes in the law are made, and as such 
may be considered as propaganda for new policies of the Bureau of Reclamation. 

2. Mr. Straus states ‘j. 1. “Authority for the Report’) that “the report was 
prepared in compliance with a directive from the Irrigation and Reclamation 
Subcommittee of the Public Lands Committee of the United States Senate, 1947, 
the report to be in accordance with the Millikin-O’Mahoney amendment to the 
Fleed Control Act of 1944.” Were not the requirements of said act exceeded in 
getting out this exhaustive report, while other States, with projects of greater 
merit under present reclamation law, await the Bureau's attention later? 

3. Does not the report go somewhat further than what was contemplated by 
the Millikin-O’Mahoney amendment to the Flood Control Act of 1944? 

4. Referring to the 376,000 acre-feet of saline waters to be released from the 
project (p. R-35, par. 9). It is estimated that the release of 376,000 acre-feet a 
year into the channel of the Gila River at Gillespie Dam would result in an 
increase of flow at the mouth of the Gila River amounting to 123,000 acre-feet 
per year. This will be highly saline water (p. 2, par. 10). Do you contemplate 
delivering this saline water to Mexico as a part of her treaty water? It would 
seem that the treaty calls for water to Mexico suitable for irrigation. If it is 
not usable, can you claim it as a credit return flow to the Colorado River? Will 
the releases from Gillespie Dam be handled in such a way that the 123,000 acre- 
feet reaching Mexico will carry the bulk of the salt? 

5. Should you not have included in your estimates an ultimate delivery of 
240,000 acre-feet of Arizona’s main-stream water for delivery at Parker Dam or 
the Mexican boundary, satisfactory for all uses, as Mexico undoubtedly will 
demand? That would be Arizona’s proportion of the 750,000 acre-feet due Mexico 
from the lower basin. 

6. I herewith present a tabulation of uses and depletions of the water allocated 
to the lower Colorado River Basin. If the items are correct, where can water be 
obtained for the Arizona project under full development of the Colorado River 
system? 


Average annual virgin flows of the Colorado River 
Acre-feet 
(1) Main stream at Lee Ferry, 48-year period, 1897-1943 16, 270, 000 
(2) Net increment between Lee Ferry and Boulder Dam, being 
inflow from tributaries less natural river channel losses_____ 1, 060, 000 
(3) Inflow from tributaries between Boulder Dam and Mexican 
boundary (except Gila) 


17, 480, 000 
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Existing burdens on river below Lee Ferry (except on Gila River) 








Acre-feet 
(1) Water apportioned to upper basin aid 7, 500, 000 
(2) Mexico's treaty right (guaranteed minimum) —__-~---__------_ 1, 500, 000 
(8) Net reservoir losses: 
C0) ee i a ee 640, 000 
(b) Davis Dam and Lake Havasu_________-_--___-------- 140, 000 
(4) River channel losses below Boulder Dam (with full river develop- 
MND Leo as Be a as ei ss 610, 000 
(5) Conceded by Arizona to California, by Arizona contract, Cali- 
fornia’s prior appropriations that do not exceed her statutory 
SRE Se le ae Ad ELE eo 7 aE es Se +E Sh eee ee 5, 362, 000 
(6) Conceded by Arizona to Nevada by Arizona contract__._-.----~- 412, 000 
(7) Coneeded by Arizona to New Mexico and Utah by Arizona con- 
( i cs a a eh 131, 000 
(8) Projects completed and under construction in Arizona: 
(a) Yuma project 61,000 acres at 4 acre-feet________--_--- 244, 000 
(6) First unit Gila project; north and south Gila 15,000 
acres at 4 sere feet... oot ke 60, 000 
Yuma Mesa, 51,000 acres at 11 acre-feet___.___.___-_--~- 561, 000 
(c) Colorado Indian Reservation, 100,000 acres at 3 acre- 
OG ae ie ee sie oie heats 300, 000 
(@) Aggregate uses present projects on Little Colorado, 
Fei iver, WU a el so a 130, 000 
(9) Allowance for regulations and unavoidable losses (principally in 
delivery of 1,500,000 acre-feet to Mexico) _---__--__----_----- 300, 000 
Rh es a Cee a Sa ae a er 17, 890, 000 
Rotel avhtinbin waters cs oo a a i ti ae 17, 480, 000 
Total present and authorized projects_________-___-__----_-- 17, 890, 000 





Water permanently available in stream for Arizona 
wee a ice Oe ee eae Se —410, 000 


7. The Bureau’s report quite frankly states that this is a “rescne” project, 
designed to eliminate the threat of a serious disruption of the area’s economy. 
It appears to be an effort to justify approval of the project on grounds other 
than its merit for reclamation. It is questionable if the Bureau has authority to 
act on the related social problems. My reading of the law does not indicate that 
such reasons for creating a $730,000,000 supplemental irrigation project comes 
within its purview. The water shortage situation in the Salt River Valley is 
due to Arizona’s disregard of the necessity of preventing overdraft on a limited 
ground-water supply. All of the Colorado River water contemplated for delivery 
will provide only supplemental irrigation for presently cultivated lands. The 
diversion will create an overdraft upon the river in order to correct the results 
of Arizona’s misuse of ground-water resources. It can only be approved if new 
legislation is passed by Congress spreading the cost of repayment over a very 
long period of years, and allocating a part of reclamation to power. Do you think 
the Bureau of Reclamation is within its authority in promoting the special 
legislation necessary to make such a project legal? One answer toe this question 
could be that it is just as important to maintain present development or more so, 
that to create new developments. However, such an unjustifiable development 
should not be maintained at the cost of water to other existing projects. Arizona 
was short-sighted in allowing overdevelopment before determining if they could 
rescue themselves economically. If you set this project up on such grounds is it 
not a dangerous precedent? Very probably California is now in the same boat 
in regard to some projects. Later on others could develop in other States. 

8. With reference to paragraph 8, page 13, which sets out four prerequisites 
to the construction of Granite Reef aqueduct (an elemental part of the project) 
subsection (a), provision for future protection of ground water is specified. It 
seems that this provision, as well as a determination of available water, also 
might well have been prerequisite to making a detailed study, in consideration 
of the public funds required for it, and the uncertainty as to whether Arizon will 
enact such a protective law. It is also assumed in the report that one-fifth of 
the interest component on power over a 78-year period be included as project 
revenue, There is no legal provision for this, hence the major financial summary 
(p. 3, letter to the Secretary) is somewhat a matter of conjecture. 


re-feet 
0), OOU 
0, 000 


0, 000 
0, 000 


0, 000 


2, 000 
2, 000 


CENTRAL ARIZONA PROJECT 639 


Farm land in the Salt River Valley has an average value of $300 per acre. 
Land values there are high and may decrease due to agricultural competition. 
The cost of supplying water for irrigation under this project will be about $1,469 
per acre. In addition there will be operation and maintenance. Is this seem- 
ingly unsound set-up justified on a socialistic instead of an economical basis? 
It is clear that as a new project it would not be feasible. 

9. The report apparently does not contemplate the irrigation of new lands. 
The water is to be used for supplemental] irrigation of existing cultivated lands, 
and for municipal purposes. It would seem that the project does not provide 
for much new population, or the establishment of new families, which is one 
of the objectives of reclamation projects. There are other prospective develop- 
ments in the Colorado River Basin which would provide such new farms for 
veterans and their families, and for the increasing number of home seekers. 
Why were not such other projects for new land development considered before 
recommending a vast expenditure of public funds on this project? 

10. Some engineers have expressed an opinion that the Bridge Canyon Dam 
and Reservoir cannot be utilized properly and to its full extent as a power 
project because of the limited storage behind the dam, 3,720,000 acre-feet. Ina 
few years the reservoir would fill with silt, and power service would depend on 
natural fluctuating river flow. Would it be desirable at the same time to con- 
struct Glen Canyon Dam and Reservoir which provides 8,600,000 acre-feet capacity 
for river control and silt protection? A combination of these two dams and power 
plants would create an effective river control and power project which may not 
be accomplished by construction of Bridge Canyon Dam alone, or of Glen Canyon 
alone, as Glen will not provide enough power head. Was the construction of 
Bridge contemplated mainly to supply pumping power for the Arizona project, 
without giving full consideration to a proper ultimate development of the river? 
Assuming that Bridge and Glen together are necessary for proper river develop- 
ment, Why were not both of these dams and reservoirs included in the Arizona 
project? 

It seems that with the Bluff and Coconino Reservoirs in there would still be 
70,000 acre-feet of silt depositing in Bridge, which would fill it up in 53 years. 
As Bridge Reservoir capacity decreased the firm power production would be 
seriously affected before the end of project repayments. Decreases of silt due 
to upstream developments may be very slow. Even if power capital costs can 
be amortized in 33.4 years (p. F-28), the loss of the power resources would be 
serious. 

11. On page 7, paragraph 28, the report states: “Financial feasibility of the 
project is more difficult to determine (than the engineering feasibility).” Not- 
withstanding this, much of the report seems to be a mathematical effort to devise 
a financial program that will be acceptable to the Congress based on the urgent 
need for more water for present irrigated lands. Is this opinion correct? 

12. The proposed allocation of 300,000 acre-feet plus a share of surplus water 
to Nevada in the Colorado River is of great value to this State. That interest 
is imperiled by lack of the tri-State compact authorized between Arizona, Cali- 
fornia, and Nevada. Without the tri-State compact Nevada must rely upon 
State laws for the water, and our rights are junior to those of California. Our 
present contract with the Bureau of Reclamation to use water stored in Lake 
Mead at a charge of 50 cents per acre-foot for storage is not a firm water right, 
and delivery is contingent upon mutual consent by Arizona and California. In 
time of water shortage or drought they might demand our water. We would 
not care to go into the courts and fight either Arizona or California for that 
water. It will be greatly to our advantage to have the water promptly adju- 
dicated by the United States Supreme Court, after which all downstream rights 
can be made firm by said compact. Certainly no great additional demand should 
be made on the river, such as is contemplated by the Arizona project, until the 
language of the Colorado River compact and the Boulder Canyon Project Act 
with respect to the division of the lower basin water has been clarified. 

. Very truly yours, 
ALFRED MERRITT SMITH, 
State Engineer. 


_ The Carman. I haven’t studied this sufficiently. Do you have 
it before you, Mr. Smith? 
Mr. Smiru. I have; yes, sir. 
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The Cuamman. Now, would you briefly, for the record now, enu- 
meraté these projects and give the amounts? It wouldn’t take very 
much time or space. 

Mr. Smiru. Shall I read the tabulation? 

The Cuarrman. Yes, sir; please. 

Mr. Smrirn. Existing burdens on the river below Lee Ferry, except- 
ing Gila River. ( xy ater apportioned to the upper basin, 7,500,000. 
Mexico’s treaty right, guaranteed minimum, 1,500,000. 

Net reservoir losses (a) Lake Mead, 640,000; (6) Davis Dam and 
Lake Havasu, 140,000. 

River channel losses, below Boulder Dam, with full river develop- 
ment, 610,000. Conceded by Arizona to California, by Arizona con- 
tract, California’s prior appropriations that do not exceed her statu- 
tory limitation, 5,362,000. 

he CuarrmMan. Pardon me, Mr. Smith. Can you show me the au- 
thority for saying that that 5,362,000 acre-feet to California is con- 
ceded by Arizona? It is a certainty I do not concede it. 

Mr. Smirx. Well, I don’t know that I can. I know that in the proc- 
ess of various negotiations an attempt to reach an agreement in re- 
gard to this allocation of water, that in several of the negotiations the 
right of California to this water under the existing contracts she 
has with the Bureau of Reclamation were recognized, but I don’t know 
that it has ever been settled. 

Of course, we know it has not been settled by the courts or by ad- 
—— but we might pass that by as one of the questions that is 
egal in its character and admit for the time being that California’s 
rights were limited by her statute of limitation to 4,400,000 acre-feet. 

he CuarrMaNn. Plus one-half the surplus. 

Mr. Smiru. Even when we get through then we still have no water 
in the Colorado River. 

The Cuarman. It puts it on a little different basis. I wanted to 
call the committee’s attention to the fact that Arizona does concede 
and has by act of her legislature conceded that California has certain 
gross amount of water apportioned, but it is not the amount of 
5,362,000 acre-feet, as indicated here. Arizona, I think, has never 
conceded that amount, but by act of her legislature she did concede 
that California is bound by her act of self-limitation, to 4,400,000 
acre-feet of apportioned water, plus one-half of surplus later to be 
determined. That is a mighty important thing for the committee to 
understand. 

Mr. Enete. Will the chairman say that Arizona didn’t allege in the 
third law suit for an equitable apportionment, that California’s rights 
were 5,362,000 acre-feet ? 

The Cuatrman. Well, I raised a question to see where we could get 
that, or why he put it into the tabulation. 

Mr. Poutson. If the gentleman will yield, it is 5,485,400 feet, in 
the third Supreme Court case, and they conceded it in article 7 (h) of 
the Arizona water contract of February 8, 1944, where they: 
recognize the right of the United States and agencies of the State of California 
to contract for storage and delivery of water from Lake Mead for beneficial con- 
sumptive use in California, provided that the aggregate of all such deliveries 
and uses in California from the Colorado River shall not exceed the limitation 


of such uses in that State required by the provisions of the Boulder Canyon 
Project Act and agreed to by the State of California by an act of its legislature— 
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chapter 16, Statutes of California of 1929—upon which limitation the State of 
Arizona expressly relies. 

The Cuamman. From what are you reading, please? 

Mr. Povtson. I am reading from the Hoover Dam Documents and 
from the 1944 Arizona water contract, paragraph 7 (h). 

Mr. Enete. Page what? 

Mr. Povutson. Page A-561. 

The CHarrman. Perhaps you are reading from the Arizona con- 
tract of 1944; that is, the contract with the Secretary of the Interior. 
It doesn’t make much difference from what volume we take it just so 
we get the correct wording of the contract. I doubt that the figure 
above 5,000,000 is in the Arizona document. 

Mr. Eners. As I understand your statement, Mr. Smith, even if 
California is limited to 4.4 and no part of the surplus, there still isn’t 
enough water ¢ 

Mr. Siru. That is right. 

Mr. Encore. Is that right? 

Mr. Smirn. That is right. 

The Cuarrman. That is for the record and that is on a simpler basis 
I think than the original. 

Go right ahead, please. 

Mr. Smiru. Shall I continue with the tabulation ? 

The Cuarrman. Yes; I think we should continue. 

Mr. Situ. I beg your pardon ? 

The Carman. I think perhaps we have reached a point. This is 
in the record, unless someone wants to name the others. 

The only point I make here is that we in Arizona do not agree that 
there are authorized projects that will take all of the water of the 
river, and that was why I wanted you to particularize and center our 
attention upon just what it is. 

Mr. Morris. Mr. Chairman, may I make one observation there ? 

The CuHatrMan. Yes, sir. 

Mr. Morris. I think we will go right around a circle for ever until 
the Supreme Court passes on it. That is the very thing I tried to 
point up awhile ago, that this thing will never be settled as to how 
much these good States out there in their respective amounts are 
entitled to until they get into the Supreme Court some way, because 
they can’t ever agree. Water is a precious thing to them and every 
one of them ought to have every drop that they are legally entitled to. 
If Arizona is not entitled to this by the mandate of the Supreme Court 
then this project fails. 

It is not feasible, and never will be built, but it seems to me we just 
go around in circles because these good States cannot agree among 
themselves, and each one of them Sins have a good point, 

There is no question but what they have a point upon which to 
rest their case, and nobody can tell you what they have until they 
get into the Supreme Court and the Supreme Court will tell every- 
body what they are entitled to. 

The Cuarrman. Will the gentleman yield? 

Mr. Morris. Yes, sir. 

The Cuatrman. Does not the legislation before us provide a method 
to get that determination ? 

Mr. Morris. It certainly does. 
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Mr. Bow. Will the gentleman yield for a question, Judge Morris? 

Mr. Morris. Yes, sir. 

Mr. Bow. From the testimony of this witness, however, wouldn’t 
it be a moot question to authorize this project and let them go into 
the Supreme Court if, as he has testified, all the water is used? It 
seems to me that then becomes a moot question, if there is no water 
to divide. 

Mr. Morrts. It would not be a moot question for this reason, Mr. 
Bow, as I understand it. 

California or Nevada or anyone else, if we authorize this project, 
may go into the ws rpg Court and enjoin Arizona from continuing 
this, and there could be no appropriation against the injunction of 
the Supreme Court, if they find that Arizona is not entitled to this 
amount of water, or substantially that amount, because the whole 
thing would be infeasible, and ridiculous, and the Supreme Court 
would so hold, and would stop any further appropriation or proceed- 
ings whatsoever, if they are not entitled to 1,200,000 acre-feet of water 
or substantially that amount, it is infeasible, and the Supreme Court 
would so hold and would enjoin any appropriation in regard to the 
project. That is my idea. 

Mr. Enoie. You mean the Supreme Court would enjoin Congress 
from making an appropriation ? 

Mr. Morris. They would enjoin Arizona from proceeding further 
to make any effort for appropriation, because the thing would be 
unfeasible. 

Mr. Eneie. How can you enjoin Arizona? Arizona is not going 
to divert the water. 

Mr. Morris. They will have the immediate threat there. They will 
have the authorization, and the immediate threat will be there, and 
they will enjoin from continuing that threat. Arizona and the Fed- 
eral Government—Bureau of Reclamation, Interior Department—will 
be parties to the suit and subject to injunction by the Supreme Court 
from spending any money on an invalid project. 

Mr. Reece The Federal Government is going to divert the water 
if it is going to be diverted, and they will deliver it to Arizona after 
they get it diverted into Arizona. 

Mr. Morrts. You can’t proceed with this project if they are not 
entitled to 1.2 million acre-feet of water or substantially that amount 
of water because it would be infeasible, and the Supreme Court would 
so hold, and Arizona would be forever enjoined from going further 
with this project. 

Mr. Bow. Will the gentleman yield? 

The Cuarran. Yes, Mr. Bow. 

Mr. Bow. I am wondering, Mr. Chairman, in view of this project 
and the amount involved, whether or not Secretary Chapman and the 
Commissioner, Straus, are going to appear before the committee ? 

The Cuarrman. We hadn’t called them because we have their re- 
ports in writing, which is the usual customary thing. 

Mr. Bow. Well, on the other projects, these officers have appeared, 
and it seems to me on one as important as this certainly there should 
be some representatives of the Department up here before the 
committee. 

The Cuatrman. The Secretary has been before the committee and 
the Commissioner also before the committee. 
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Mr. Poutson. Not before this committee. __ 

The Cuarrman. On the same legislation previously. 

Mr. Poutson. Not before this committee. Not before this group. 
We have about 12 new members. ts ry: 

The Cuairman. Mr. Poulson, you were seeking recognition ? 

Mr. Poutson. Yes. 

Mr. Carson represents Arizona. He has asked that I read the 
balance of the paragraph which I read, which I gladly do because I 
didn’t intend to omit rnp 4 It states—the entire paragraph 7 
(h)—I will read it all now and I think that will be sufficient. 

Arizona recognizes the right of the United States and agencies of the State of 
California, to contract for storage and delivery of water from Lake Mead for 
beneficial consumptive use in California, provided that the aggregate of all such 
deliveries and uses in California from the Colorado River shall not exceed the 
limitation of such uses in that State required by the provisions of the Boulder 
Canyon Project Act, and agreed to by the State of California by act of its legisla- 
ture (ch. 16, Statutes of California of 1929) upon which limitation the State of 
Arizona expressly relies. 

Now, since we have read all of that, I think we should also have the 
witness complete the reading of his tabulation, which goes on to show 
the amount of water used by Arizona, so I ask that the witness continue 
to read that tabulation. 

The Cuatrman. All right, Mr. Smith, please. 

Mr. Smirn. Line 6: 


Conceded by Arizona to Nevada, by Arizona contract, 412,000. 


The Carman. I need light on that. I thought it was 300,000. 
Are you sure about the 412,000 ? 

Mr. Smiru. They conceded a certain amount of surplus water to 
Nevada also, that Nevada had a right in surplus, which I think had not 
been set out in other documents. 

The Cuatrman, Go right ahead, please. 

Mr. Sairu. Line 8: 

Projects completed and under construction in Arizona: (a) Yuma project, 
61,000 acres, at 4 acre-feet ; 244,000. 
eaten First unit, Gila project, north and south Gila, 15,000 acres at 4 acre-feet ; 

Yuma Mesa, 51,000 acres at 11 acre-feet, 581,000. 

(c) Colorado Indian Reservation, 100,000 acres, at 3 acre-feet, 300,000. 

The CHarrMan. May I interrupt you there a moment, Mr. Smith? 
I need further light on whether Arizona ever conceded that she would 
need 11 acre-feet of water on that much mesa lands. 

We have under the reorganization of the Gila project limited the 
number of acres on the mesa and especially limited the number of 
acre-feet that may be applied to 300,000 acre-feet in both parts of that 
project—both the mesa lands and the river bottom lands. 

I will need to inspect that a little further before I can understand it. 

Go right ahead. 

Mr. Smrru. In regard to the Yuma Mesa? 

The CuHairMan. Yes; if you care to comment on it. 

Mr. Sairu. Well, I don’t know offhand where that figure came 
from, but I think it is a figure from Arizona, It is from your own 
— both as to acreage and to consumptive use. 

he Cuatrman, All the authorities I know of in Arizona now say 


“We wouldn’t think of using 11 acre-feet on all the land on top of 











644 CENTRAL ARIZONA PROJECT 


that mesa.” So we drastically reduced the acreage of the original 
authorization on the mesa. 

Go right ahead. 

Mr. Soir (reading) : 

(c) Colorado Indian Reservation, 100,000 acres at three acre-feet, 300,000. 

(d) Aggregate uses, present projects on Little Colorado, Virgin River, and so 
forth, 130,000. 

Paragraph 9. Allowances for regulations on unavoidable losses, 
principally in delivery of 1,500,000 acre-feet to Mexico, 300,000. Total 
17,890,000. Total available water, 17,480,000. Total present and 
authorized projects, 17,890,000. Water permanently available in 
stream for Arizona project, minus 410,000, if you read it carefully. 

Mr. Povutson. Mr. Chairman, I would like to say this, on the state- 
ment on the Yuma Mesa, at 11 acre-feet. Mr. Smith is correct about 
that. That is a reclamation figure given in the hearings on that proj- 
ect by the Bureau of Reclamation and I would like unanimous con- 
sent to insert at an appropriate place following his testimony the 
se references to the hearings and the figures given by the Bureau 
of Reclamation in those hearings. 

The Cuarrman. Without objection, it may be so entered. 

(The information referred to appears on p. —.) 

The CHarrmMan. Yes, the Bureau did once count 11 acre-feet per 
acre for the mesa. That is why we reauthorized it and eliminated 
most of it and such is not authorized now. My whole point here was 
that I wanted to find out what Arizona State, on the authority of the 
State, had conceded as to authorized projects because I do know that 
the Legislature of Arizona, which is the authoritative voice, has made 
certain concessions, and I wanted to be sure to impress that upon 
the committee. 

Arizona, through her legislature, has said, in effect, “California, we 
recognize your right to 4,400,000—not to exceed 4,400,000 acre-feet 
of apportioned water under subparagraph (a) of article 3 of the 
Santa Fe compact, plus one-half of the surplus which will be deter- 
mined later.” 

That was the point I wanted to get; just what Arizona has officiall 
conceded, not what some attorney said, not what I might have said, 
but what Arizona officially says Choctigh her duly constituted highest 
authority. 

Our time is getting away and the Senator is with us. The Senator 
would like to ask some questions. 

Senator Matone. Mr. Chairman, I have no desire to take the time 
of the committee, but certain questions have been raised, answers to 
which I am sure, would be helpful. 


NEVADA DID NOT ACCEPT RECOMMENDED ALLOCATION 


In the first place, Mr. Smith, I think you are familiar with the fact 
that Nevada never did accept the figure of 300,000 acre-feet at any 
time, but that the Bureau of Reclamation in 1928, when the Boulder 
Dam project bill was passed did make an estimate and the Senate of 
the United States and the Congress inserted a provision in the Boulder 
Dam Project Act that reads as follows: 

There shall be apportioned to the State of Nevada 300,000 acre-feet and to the 
State of Arizona, 2,800,000 acre-feet for exclusive beneficial consumptive use in 
perpetuity— 
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and I take it that the figures that you have read are consumptive use 
figures—— 

Mr. Smiru. Yes, sir. 

Senator Matone. Meaning completely utilized. [Reading :] 

(2) That the State of Arizona may annually use one-half of the excess of 
surplus waters unapportioned by the Colorado River compact, and (3) that the 
State of Arizona shall have the exclusive beneficial consumptive use of the Gila 
River and its tributaries within the boundaries of said State, and (4) that the 
waters of the Gila River and its tributaries, except return flow after the same 
enters the Colorado River, shall never be subject to any diminution whatever by 
any allowance of water which may be made by treaty or otherwise to the United 
States of Mexico, but if, as provided in paragraph (c) of article III of the 
Colorado River compact, it shall become necessary to supply water to the United 
States of Mexico from the waters over and above the quantities which are surplus 
as defined by said compact, then the State of California shall and will mutually 
agree with the State of Arizona to supply, out of the main stream of the Colorado 
River, one-half of any deficiency which must be supplied to Mexico by the lower 
basin— 
and so forth. 

That is not quite all of the provision, but it shows that the act was 
an advance permission by the Senate of the United States for an inter- 
state compact, which the Senate has given on numerous occasions, but 
this compact was never entered into; is that correct ? 

Mr. Smrrn. That is correct. 

Senator Maronr. Therefore, it has no practical or legal effect. 

Now, Mr. Chairman, to amplify what Mr. Smith meant by water 
Jaw, falling back on water appropriations, there is never any question 
that a State, whether Arizona, Nevada or California or New Mexico 
or Utah, could appropriate and take out of the stream any amount of 
water that it could finance itself, unless enjoined from doing so by 
some other water user. 

The question here at issue, however, might be predicated upon one 
simple statement made in my statement before the Senate committee 
last year, which is that Congress never has in all of its history ap- 
propriated any moneys to take out of an interstate stream, water 
that may belong to other States, in the absence of an interstate com- 
past or an adjudication by a court of competent jurisdiction regarding 
water rights. 

Is that a correct statement ? 

Mr. Smiru. That is correct. 


ENGINEERS’ REFORT ON COLORADO RIVER 


Senator Martone. The report on Nevada’s water requirements in 
1935 was simply an estimate by the three engineers whom you were 
very modest in describing when you put their table in the record; Mr. 
Hinderlider, of Colorado, who has been State engineer since I can re- 
member, and who is in my opinion one of the most eminent engineers in 
the United States, and Mr. Edward Hyatt, of California, with a similar 
reputation. The State engineer of Nevada was included with the 
three, and we made an engineering study. We had no authority at all, 
but there had never been a study made of the Colorado Basin, inde- 
pendent of the Bureau of Reclamation. That table was submitted in 
1935 as a part of that study, not with the idea of any authority at all, 
except whatever weight the engineers named might carry. 
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Now in the matter of Mexico water allocation, it is well known 
to all engineers in the western area that Mexico has never used more 
than three-fourths of a million acre-feet of water for irrigation of 
her area south of the border. Is that right, Mr. Smith? 

Mr. Smiru. That is correct, according to the studies we have made 
in the past. 

Senator Matone. But in an international compact, which was made 
without the knowledge of the lower basin States, Mexico was given 
rights to 1.5 million acre-feet. Through an international confer- 
ence and treaty, Mexico was given rights to a million and a half acre- 
feet. She actually took three-quarters of a million feet out of the 
basin. But Mexico may at any time use 1.5 million acre-feet, and 
that is one of the reasons, is it not, that water is short in the lower 
basin ¢ 

Mr. Sairu. It is short 750,000 acre-feet at least. 


DEFIN® TON OF BASINS AND DIVISIONS 


Senator Matone. Now then, Mr. Chairman, for the benefit of the 
record, I would like to read just a paragraph from my testimony last 
year: 

The Colorado River Basin is a seven-State affair, and the term “upper division” 


means the States of Colorado, New Mexico, Utah. and Wyoming. The “lower 
division” means the States Ariona, California, and Nevada. 


‘ ° . . . 

Lees Ferry is the dividing point between the divisions. 

The term “upper basin’—and this is where a misunderstanding exists—means 
those parts of the States of Arizona, Colorado, and New Mexico and Utah and 
Wyoming—you see Utah and New Mexico come into the upper basin—within 
and from which waters naturally drain into the Colorado River system above 
Lees Ferry. 

Lees Ferry is a dividing point between a division. That is the drain- 
age point. The term “upper basin,” and that is what we are con- 
cerned with here, means the above-mentioned parts of the States of 
Arizona, Colorado, New Mexico, Utah, and Wyoming. 

The first is an arbitrary division and the next is a drainage division. The 
lower basin then, instead of only meaning just the States of Arizona, California, 
and Nevada, means those parts of the States of Arizona, California, Nevada, 
New Mexico, and Utah within and from which waters naturally drain into the 
Colorado River system below Lees Ferry. So, there are five States interested 
in the division of the waters of the lower basin, instead of only three States, 
which further complicates this situation and, as a matter of fact, the advance 
consent given by the United States Senate in the Boulder Dam project for a 
water-division treaty could not be binding upon all of the States of the lower 
basin even if it had been agreed upon and ratified by the States of Arizona, Cali- 
fornia, and Nevada, since Utah and New Mexico were excluded. 

That I think defines the difference between the term “upper divi- 
sion” or “lower division” and “lower basin.” It is the lower basin 
we are concerned with. 

Mr. Chairman, if I might ask a question of the witness—— 

The CuatrmMan. Go right ahead, Senator. 


POWER SOLD AT COST BY NEVADA 


Senator Mavone. In the cost of power that you testified to a while 
ago, is it not the policy of the Colorado River Commission of Nevada 
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to withdraw their power at cost at the switchboard, firm power which 
costs approximately 2 mills, and then sell it to the users at cost plus 
a very small margin to pay the cost of the Colorado River Commission ¢ 

Mr. Smiru. Yes. It is sold practically at cost. 

Senator Martone. Now, Mr. Chairman, in the testimony as to the 
distance power can be transmitted, is it not a fact they can transmit 
it almost any distance, but the matter of cost, volume of power, and 
losses, determine the practical distance over which it can be trans- 
mitted ¢ 

Mr. Smiru. Yes. 

Senator Matone. I want to congratulate the witness and I want to 
first say, Mr. Chairman, that the facts that you have brought out here 
| think are very important. I am speaking as pemerertas Nevada 
and the Senate, instead of State engineer and Colorado River com- 
missioner. We all want to be fair in this thing, and to determine how 
best to get the water of the lower basin of the Colorado River adjudi- 
cated. 

I might also say this: My understanding of the bill, S. 75, in both 
instances, unless it has been changed this year over last year, is that 


7 the bill would entitle the project to proceed while an adjudication was 


in process. Whatever amount of water was allocated to each State, 
this bill is an approval of the project and the project may proceed if 


‘the appropriations under this bill are made, regardless of how the 
Jadjudication may finally come out. 


That is my understanding of the bill, unless it has been changed 


J this year. 


Now there has been a separate bill introduced again in the United 
States Senate, Senate Joint Resolution 26. I joined in it again because 


}1 want very much to see an adjudication made, believing as I do it 
would hasten an agreement between the Lower Basin States, which 


has been long delayed. I am familiar with that and you are too, 


*Mr. Smith. Therefore, I joined twice now in introducing a bill in 


the Senate that would result in an adjudication of the water of the 


+ lower basin by the Supreme Court of the United States, independent of 
the legislation provided for in S. 75. That bill, Senate Joint Resolu- 


tion 26, is before the Senate now, and is in committee. If this bill is 


Passed the adjudication of water rights can be made before we plunge 
Fiieadlong into the projects authorized in S. 75. 


Thank you. 

The Cuairman. We thank you, Senator, for your contribution, as 
well as your presence with us this morning. 

I have just one or two more questions to ask. 

Mr. D’Ewart, you had a question of the Senator? 

Mr. D’Ewarr. Yes. This bill that you have introduced, is it your 


Popinion that it will be considered by the Supreme Court as a justiciable 
# issue, so they can pass on the water rights on the strength of the pro- 
J posed legislation ¢ 


Senator Martone. We have been advised by our legal advisor that 


Fit could be, and in any case, it has never been presented. The bill 
Jhas never been passed. The proposed Supreme Court review was 


incorporated in the Arizona project authorization bill, but as I said 


P>efore, there is nothing to stop the project being constructed, even if 


the amount of water should be cut down materially. In other words, 
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there is nothing that says we cannot proceed with the project after 
the adjudication has been made, even if there.should not be sufficient 
water for Arizona’s use. 

I am not a lawyer, and I join Mr. Smith in not trying to give legal] 
opinions, but we have been advised that the Supreme Court could take 
jurisdiction under this bill and in any case this issue has never been 
put up to the Supreme Court. I think it should be done. 

Mr. Morris. Section 13 specifically provides that— 

No moneys appropriated under the authority of this Act shall be expended for 
the construction of works authorized by this Act, which are required solely for 
the purpose of diverting, transporting, and delivering water from the main 
stream of the Colorado River for beneficial consumptive use in Arizona during 
the period of six months after the enactment of this Act, and during the pendency 
of any suit or suits in which the United States shall be enjoined as a party, under 
and by virtue of the consent granted in section 12 of this Act. 

In other words, it does hold up the project as long as the litigation 
is pending. 

Senator Martone. I am not a lawyer and I cannot give you a legal 
opinion, but it does not say that you could not start the project, after 
adjudication had been made even though there are not sufficient waters 
available. You could still start if you get the money, if it is authorized. 

Mr. Ener. Will the gentleman yield? 

Senator Martone. Yes. 

Mr. Eneiz. What the Senator is saying is this: That if you go to 
the Supreme Court, and Arizona loses the lawsuit, the project is still 
authorized, or if the case goes to the Supreme Court and Arizona 
loses two out of three of the points in contention, and there is only 
half as much water as is called for here, 1.2 million acre-feet, the 
project is still authorized. 

Is that not what the Senator is saying? 

Senator Martone. That is what I am advised as to the meaning of 
the bill. 

I want to say this: I am very friendly to Arizona’s project, and 
just as soon as we can get an adjudication, if the water is there for 
Arizona, I would vote for the project twice if they would let me. I am 
for development in the West on any feasible project. It makes no 
difference where it is located. I am for development all over the 
country. I don’t confine my interest to the West, but I fear any de- | 
velopment project that is feasible of repaying the moneys expended 
for it. 

Mr. Morris. We could not possibly proceed under the bill if it is 
infeasible because the Supreme Court would so hold. 

Senator Matong. The Supreme Court would not pass on feasibility. 
The Supreme Court would merely determine the amount of water 
available to each side. If the Department of the Interior said this 
project was feasible, they might say pretty near anything was feas- 
ible; you could go ahead if you could get the money. | 

I am just a little discouraged in stopping an appropriation for | 
anything whatsoever. : 

Mr. Poutson. The learned jurist from Oklahoma certainly does | 
not want to have the committee think that the Supreme Court would | 
pass on the feasibility, economically, of this project ? 

Mr. Morris. Well, in the injunction suit, Mr. Poulson, that is one 
of the material matters to determine, and the whole bill is based on ~ 
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‘ 
the feasibility of the project, and if Arizona is not entitled to this 
water, then it will be a nullity, and the Supreme Court will so hold. 

Mr. Povtson. But not the economic feasibility. There is no pro- 
vision in that bill for that. 

I would like to call attention to the fact that Mexico has requested 
delivery of 1.9 million acre-feet for this year. Now some day she may 
use or request to use over 3 million acre-feet. Article X (b), of the 
treaty allots to Mexico all water arriving at the boundary. Of course, 
we only guarantee them 1.5 million acre-feet, but if they develop the 
fact that they are using more, we would have to consider that. We are 
entering a very dangerous phase at that point. 

The CHAIRMAN. Time will not permit us to go into that phase of 
it further. 

Mr. Poutson. We will develop it later. 

The Cuarrman. I think in fairness to those present in the audience, 
and certainly to all members of the committee, that the Chair ought 
to make his stand on this matter of a suit in the Supreme Court 
crystal clear. 

The Senator is correct, and my colleague on the left is correct; all 
colleagues are correct when they say there has been a suit resolution 
inanaabed in the Eightieth Congress and also in the Eighty-first 
Congress, enjoining the United States in such a suit in one form or 
another. 

Now it is understood that the United States must be a party to such 
a suit, so lawyers tell me. Right on the surface of it, it might seem 
to appear that if Congress took favorable action on such a suit reso- 
lution, that that would get us squarely and completely into court; but 
it will not get us thus into court, I am told, and I believe it will not. 

That joinder of the United Staves is only one of the two or three 


Fconditions necessary to make a justiciable matter that the Court will 
Ftake jurisdiction of, but as a nonlawyer, I have urged that the Judi- 


ciary Committee not throw this thing into litigation unless we know 
we can get a final decision. 

Mr. Poutson. But when ? 

The Cuatrman. I want the highest court of this Nation to tell 
Arizona how much water she has coming to her under existing law; 
I mean the “law of the river,” these several component parts, and I 
want California, especially Los Angeles, to know for her growth— 


Angeles than he does, although I cannot say that concerniNg my other 
wo colleagues from California—but I want for the future expansion 
and growth of the great area of Los Angeles that they know definitely 
that which they can count on regarding their water supply. I am 
concerned about it. It is important, but, my colleagues, I have felt 
all along, and I have good legal advice for this feeling, that if the 


P| 


fore two committees, and no action taken thereon, or the suit resolu- 


Congress, tried before two comittees, one in the House and one in 


Bthe Senate—— 


Mr. Poutson. And opposed by Arizona—— 
The Cuatrman. And no resolution thereon would not have reme- 
lied the situation. I went before the Judiciary Subcommittee hear- 











650 CENTRAL ARIZONA PROJECT 


ing that under Judge Case in the Eightieth Congress and under Judge 
Byrne in the Eighty-first Congress, and I asked that the resolution he 
tabled. My feeling for that was this: 

It would not get the case into the Supreme Court. It isa blind alley. 
It is a dead-end street. There was one provision in it that is necessary 
for final action, perhaps, but that provision for joinder of the United 
States is included in the bill we are considering, and it alone will not 
necessarily get us into court squarely so that we can have a final 
decision. All of you do know that if any bill is introduced in Congress 
and at the same time there is litigation pending on that subject matter, 
we Congressmen say right off the bat, “Congress is no place to try 
‘a lawsuit” and we reject a bill if there is litigation pending in the 
courts. 

Now if the Members from California who introduced all 23 of these 
identical resolutions in the Eighty-first Congress could get such a 
resolution passed, there would be no possibility of getting an au- 
thorization bill from this committee, or passed through the House, 
so long as the litigation has been begun by such a step, with nothing 
said as to how long that litigation might continue. We know that two 
Western States were in litigation for 43 years over an interstate stream 
and were not able to settle their difficulties on that interstate stream 
in 48 years, and finally the Supreme Court said “Settle it another 
way”; and just last year, this committee helped settle it another way. 
But this committee cannot force five States to enter into an interstate 
compact involving the lower Colorado River. 

I hope I have made myself clear to the committee in regard to my 
opposition to that suit resolution, but one further word: I woul 
give my right arm if we could get the highest court of the land to 
tell us within the briefest possible time, “Arizona, you have so much 
water yet coming to you” out of the Colorado River or even if we 
have no water coming to us, I would like to know that finally and 
definitely by the Supreme Court under existing law. . 

My God men, I have wrestled with this thing for 14 years as a 
member of this body, standing with my back to the wall, to see that 
Arizona got a dipperfull of water, but as I explained to you yesterday, 
and put before you my reprint from the Record, by reason of her 
birth condition in the Enabling Act of June 20, 1910, and her own 
constitution, Arizona is shut off from the river and we cannot get « 
dipperfull out of the river, nor a kilowatt of power without the con- 
sent of the United States Government. 

I beg of you to give Arizona some authorization for water. This bil! 
may not be perfect. The object of this committee is to perfect it, but 
give Arizona an authorization and I leave it to your good judgment 
and sense of justice as to that authorization, providing only that 
it is not a mockery, and that it is effective toward a judicial determina- 
tions of her rights. 

I would not want, as sometimes is done in a will, to have an irate 
donor cut off an heir by willing $1 to make the will legal. 

Arizona’s authorization must be a bone fide, real authorization, or 
the Supreme Court will not touch it. 

Mr. Poutson. Will the gentleman yield? 

I have respect for your impassioned plea for Arizona, and for your 
sincere desire to see this project proceed. You say the big question is 
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whether it is justiciable or not, and that is the matter for the attorneys. 
Why not then table this bill and you can put the case into the courts and 
find out whether it is justiciable by the time we have the Eighty-third 
Congress. 

Mr. McMutten. Mr. Chairman, may I ask Judge Morris a question, 
please ? 

The Cuarrman. Yes, sir. 

Mr. Morris. If I can answer it I will be happy to. 

Mr. McMutuen. Judge, I really have a lot of respect for your 
ability on this matter and I am seeking information. 

I am wondering in view of the testimony-of the witness here, Mr. 
Smith, about the availability of some 50,000 acres of land in Nevada 
to be irrigated at much less cost. I think he estimates at $500 an acre. 

Suppose that the Congress would authorize the construction of a 
project in the State of Nevada and appropriate money for it to the 
extent of about $15 million. 

Would that not then raise a justiciable issue in the Supreme Court, 
to pass —_ where all of these water rights of the various States 
would be laid at rest once and for all? 

Mr. Morris. I think so. I think so, whether the authorization is 
made for Arizona or Nevada, or whoever it might be made for; I think 
that would raise the justiciable issue and give another State the right 
to come in and enjoin them from the improper use of the water, if the 
complaining State alleged the authorization was too much, and so 
forth. 

Mr. McMuuzen. Of course, I cannot speak for any of the new 
members on the committee other than myself, but I know I am greatly 
concerned with the advisability of going in here and authorizing a 
project that costs $788 million, appropriating money for it, just to 
present some case to the Supreme Court. 

Mr. Morris. I might say there will be no appropriation for it. 
There will be an authorization which will create the imminent threat, 
but we all know that somebody will come in, California maybe or 
somebody else will come in, and stop the proceedings by an injunc- 
tion or some proceeding in the Supreme Court so there will never be 
one dime ever appropriated, in my judgment. It could not be appro- 
priated unless Arizona is entitled to this water in question. 

Mr. McMutten. I have been under the impression that, if Con- 
gress should authorize a project for Nevada to irrigate those 100,000 
acres, the same question would be presented. 

Mr. Morris. I think so. If they would authorize them to use 900,- 
000 instead of 300,000, and set up a project there I suppose it would 
create a justiciable issue. I know at this time no reason why it would 
not. I am sure this will create the justiciable issue, but, if this Con- 
gress should authorize a project for Arizona, California, Navada, 
any of these States, that if according to the view of other States it 
is more than what they are entitled to, I think that would create an 
imminent threat that the other State was going to be deprived of some 
of their water and they could come in. I assume that is correct. I 
know of no reason why it would not be. 

Mr. McMoutten. I am impressed with everyone’s apparent desire 
to be fair with Arizona and California. This appears to me to be 
kind of a fight between Arizona and California. 
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Now if the Congress would pass this bill that is before us now, do 
you, as an attorney, think that that would give Arizona some advan- 
tage over California, or not? Would it have the effect of having the 
backing of Congress, to say that Arizona is entitled to more water than 
maybe California is? 

Mr. Morris. I want to be absolutely fair. My judgments are not 
infallible; I will tell you for certain. I might be in error and I am 
not an expert, certainly, on this water problem. 

I don’t even claim to be on that, and maybe on nothing else, but 
certainly not an expert. I believe I do know a few things, not too 
many, but I do know a few things about the fundamental laws in our 
lands. I can be in error at any time and if I am I will back up, as 
I did the other day. I was in error on an assumption and I put it in 
the record. 

Your point is again 

Mr. McMutien. Would the passage of this bill before us, H. R. 
1500, give Arizona an advantage in court ? 

Mr. Morris. I understand now. 

I think it would. I want to be absolutely fair. I think it would 
to some extent, but it cannot be helped. 1 do not think that it would 
be decisive in the question at all. I do not think it would be decisive 
of it, but I certainly do think that it would be of help to Arizona; 
yes, sir; I do; but it cannot be helped. If it is the only way to do it, 
you cannot help it. If somebody gets an advantage that is a fair and 
legal advantage, you cannot help that, but I do think it would be 
of some advantage because there would be that authorization, but cer- 
tainly it wouldn’t cause the Supreme Court—I know that it wouldn’t 
cause the Supreme Court—to make an erroneous decision on who is 
entitled to the water. It couldn’t do that, I am certain, but it would 
give them some advantage. 

The CuatrMan. Will the gentleman yield ? 

Mr. Morris. Yes, sir. 

The Cuarrman. We have heard it said California would go into 
court with her hands tied behind her back. That is almost as pathetic 
as considering Joe Louis with his hand tied behind his back being 
abused by an urchin in the street. 

Mr. Enetr. Before the Supreme Court all people and all States are 
equal, That would not help us any. 

Mr. Morris. Pardon me, Mr. Chairman. If the facts at any time 
give a legal advantage, why, of course, you cannot help that. In fact, 
he is entitled to it. 

Mr. McMutten. I agree with you, Judge. 

Mr. Ener. The gentleman is perfectly right. Even Mr. Carson 
says that the authorization would have evidentiary value. That is 
what Mr. Carson says. 

I want to make it perfectly clear, Mr. Chairman, that we do not 
concede for one minute tiiat it is necessary to authorize this project in 
order to get into the Supreme Court, and further than that, from Mr. 
Carson’s own testimony, and he is the attorney for Arizona, it would 
not in effect create a justiciable issue. 

Mr. Carson. Mr. Chairman, do I have to sit here and listen to myself 
being misquoted like Mr. Engle is doing now ? 
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Mr. Enewe. Just a minute, Mr. Chairman. Mr. Carson has had a 
right to testify. 

Mr. Carson. Then Mr. Engle— 

Mr. Enere. Mr. Chairman, I ask for regular order here. When 
witnesses can get up in the audience and start an argument, we are not 
having order ly y procedure. 

The CuarrMan. The point of order is well taken and sustained. 
However, I think the record should show that one witness questions 
the accuracy of the quotation, which we will investigate. 

Now we have kept overtime a bit. I did have one or two other 
questions I wanted to ask you, Mr. Smith, but we will not delay you 
or the committee further. 

We thank you for the testimony. I have long valued you as a friend, 
and while I can agree with you in one or two things you said I must 
disagree with you in about 95 percent in your statement ; but we thank 
you just the same. 

Mr. Ener. I wish you would show in the record, Mr. Reporter, 
that I am not insisting on any delay at all, and we are very anxious to 
proceed and not filibuster Arizona’s case. 

Mr. Poutson. The record will show I will be here on the fourth, 
too. 

The Cuarrman. This committee stands adjourned until 10 o'clock, 
April 9. 

ss at 12:25 p. m., the committee adjourned to reconvene 
at 10a.m., April 9, 1951.) 
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MONDAY, APRIL 9, 1951 


House or RepresENTATIVES, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10 a. m., in the 
committee room, New House Office Building, the Honorable John R. 
Murdock (chairman) presiding. 

The Cuarrman. The committee will come to order. 

We will proceed with the further hearing on H. R. 1500-1501. 

We will dispose of a few matters while the members are gathering. 
We will proceed with the hearing as soon as these preliminaries have 
been disposed of, with the hearing on H. R. 1500 and H. R. 1501. 

At our meeting on March 15, Mr. Dowd was our witness and was 
proceeding with his prepared statement. I believe he had reached 
point 4, at the bottom of page 1 of his prepared statement. 

It will be our purpose then to begin with Mr. Dowd on the stand 
to continue with his testimony. 

There has been some interval between that session of March 15 
Sand today because of the fact that we had our Easter recess and 
several of us made extensive trips during the Easter recess period, 
) with the understanding that we would return today, April 9, for a 
continuation of consideration of these bills. 

Not only did we have the Easter recess period interval between, 
but we took a little time out last week for members of the Subcom- 
mittee on Mines and Mining to give consideration to some very 
important matters. 

I hope the subcommittee had time to look into the matter. I pre- 
sume you did not complete your work; is that right ? 

Mr. Recan. That is correct. We did make some very good progress. 
Important things were brought out in the preliminary hearings we 
had. We will continue the latter part of this month, or the first of 
next, with some more witnesses. 

We believe the discussions we had here may bring about some 
accelerated activity with the various bureaus handling the mining 
problem with which we are concerned. 

The Cuatrman. Good. 

Congressman Bow asked recognition for a matter that pertains 
to our hearings holding over from a previous session. 

Mr. Bow. Mr. Chairman, prior to our going to the West and looking 
over these projects, I had asked Mr. Carson to prepare his views as 
to the actual costs of the project under consideration and to furnish 
them to me in Arizona, which Mr. Carson did. 
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I should like to ask leave. Mr. Chairman, to insert in the record 
at the point where I had made the request of Mr. Carson his reply to 
me and his figures on this cost. 

The CuatrmMan. Without objection it may be entered in the record 
at the appropriate point. 

Mr. Enete. Do you have a copy of that, Mr. Bow? 

Mr. Bow. I don’t have a copy with me. I will see that you get one. 

Mr. Recan. Could I ask the gentleman to give us the total over all? 

Mr. Bow. I am sorry; I don’t have the record with me. I will bring 
it down and pass it around so it may be seen before it goes in the 
record. I don’t have it here. 

The Cuamman. Hearing no objection, the matter referred to will be 
inserted at the appropriate place in the record. 

I see Mr. Dowd is with us this morning. Are you prepared, Mr. 
Dowd, to continue? 

Mr. Down. Yes, sir. 


STATEMENT OF M. J. DOWD, TECHNICAL ADVISER, COLORADO 
RIVER BOARD OF CALIFORNIA—Resumed 


Mr. Down. If I may, Mr. Chairman, before proceeding with the 
points in the statement, there are one or two matters I would like to 
clear up. 

I recall that the chairman. seemed to be quite concerned as to the 
possibility that Arizona could not get a drop of water out of the river 
without an act of Congress. I presume he was referring to the en- 
abling act under whic h Arizona became a State of the Union, under 
which Arizona quitclaimed to the United States all reservoirs and 
power sites on the Colorado River in Arizona. 

Also in the Boulder Canyon Project Act, a provision was inserted 
that any State in the lower basin applying for rights-of-way over 
public lands for power lines, canals, ditches, and so forth, would have 
to take such rights-of-way subject to the Colorado River Compact. 

At that time, and until 1944, Arizona had not signed the compact, 
so in effect it was a bar against Arizona securing rights-of-way across 
public lands, 

However, the situation is entirely changed now. Arizona has rati- 
fied the compact and Arizona also, under date of the 9th day of Feb- | 
ruary 1944, has entered into a contract with the United States for a 
supply of water from the main stream of the Colorado River. That 
contract was approved by the State Legislature of Arizona under date 
of February 24, 1944, and by the Governor, so we assume it is a bind- 
ing document. 

In that water contract, article 7 (a) provides as follows: 

Subject to the availability thereof for use in Arizona under the provisions of 
the Colorado River Compact and the Boulder Canyon Project Act, the United 
States shall deliver and Arizona or agencies or water users therein will accept 
under this contract each calendar year from storage in Lake Mead at a point or 
points of diversion on the Colorado River approved by the Secretary— 
so much water, and so forth; so there the United States agrees to 
deliver water to Arizona. They don’t agree to deliver 2.8 million acre- 
feet. They agree to deliver not to exceed 2.8 million acre-feet. 
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That covers the agreement to deliver water to Arizona or her agen- 
cies. In article 7 (m) the following provision is found: 

Rights-of-way across public lands necessary or convenient for canals to favili- 
tate full utilization in Arizona of the water herein agreed to be delivered 
will be granted by the Secretary subject to the applicable Federal statutes. 

In other words, she gets her rights-of-way just like anybody clse 
would. 

Mr. Enexe. You are saying if she has any water in the river she 
has a firm contract for the rights-of-way and everything incidentally 
necessary to getting it out? 

Mr. Down. That is correct. 

I simply wanted to assure the chairman it wasn’t necessary to hive 
an act of Congress fer Arizona to get water out of the river if she has 
a right to it of course. 

The CuarrMan. Before you go further, Mr. Dowd—I do not want to 
appear to argue here—I am glad to have any assurance that you can 
give me because my mind is terribly disturbed, but the point I have 
made earlier before this committee is this: 

We are talking about a long period. Arizona is the youngest St: te 
in the Union, and I think one of the fairest of the 48 daughters, with 
the richest possibilities, with all that it means. 

I must not get off on that. 

Arizona is the youngest in the family of States. There was a pre- 
natal influence that distresses me greatly. It is worse than a birth- 
mark. I am saying nothing about why it came about. I am simply 
calling attention to this prenatal influence. 

Mr. Ener. You will remember, Mr. Chairman, Frank Barrett used 
to say that Wyoming wasn’t really a State. It was just a sort of a 
hybrid territory, because when Mee into the Union the Federal 
Government reserved more than 50 percent of the land in the State of 
Wyoming. Frank used to make great speeches here on that subject, so 
Arizona is not alone. 

The Cuatrman. I do recall that. 

Mr. Harrison. I can echo his sentiments. 

The Cuarrman. I can recall that and agree to it, and all that 
Governor Barrett said and his successor implies now is true also of 
the State of Arizona, but in addition to that there is this: I wish the 
committee would get this. According to the enabling act of June 20, 
1910, Congress did fence Arizona off from the Colorado River and 
required Arizona to agree to it and insert the same provision in her 
State constitution which was done and ratified and is in the State con- 
stitution of Arizona to this day. 

Now I am talking about a period from 1910 up to the time that 
Mr. Dowd mentions here in regard to this contract which we have with 
the United States Government since 1944. I am talking about that 
period, from 1910 certainly until 1944, Arizona was fenced off from the 
river, when every other of the six States of the basin had access to the 
river. 

In view of the fact that the river flows through Arizona and accord- 
ing to good western water law we ought to be able to go to the river 
and avail ourselves of its possibilities in water and power, the young- 
est State of Arizona was never permitted to do that, and of course, 
gentlemen, I grant you that the whole picture is changed now and 
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has been changed since 1922 as well as since 1944 an interstate com- 
pact, and a vast body of Federal law based thereon, now govern the 
situation. 

In 1922 we entered into a seven-State compact, and that presented 
a difference and of course since the Colorado River compact of 1922 
and the subsequent congressional act of 1928, the Bureau of Reclama- 
tion of the Department of Interior has been given general charge of 
the river but historically it is a fact that Arizona was fenced off from 
the river at a time when she could have used that great potential for 
her development, and I maintain yet to this day, Mr. Dowd, in spite of 
your assurance, that we cannot get water out of the Colorado River 
excepting by an act of Congress. 

Mr. Enaur. Let me ask the chairman this question: Does the chair- 
man doubt the power of the Secretary of Interior to make the contract, 
which Mr. Dowd has just read, wherein Arizona is assured rights- 
of-way incidentally necessary to take whatever water she has out of 
the river ? 

The Cuatrman. But that contract itself is hinged upon an auth- 
orization, an authorizing act of Congress preceding the contract. 

Mr. Enete. Well, I am not going to comment on that, except to say 
that if Arizona wants to go over to the river and start building her own 
project, I suspect that she could get the rights-of-way to do it. If 
you want to have the Federal Government build the project, of 
course it is going to have to be authorized just like everybody else’s is. 

Here is the unusual thing about this that I think will interest the 
committee : there was in the act, which permitted Arizona to come into 
the Union, this particular stipulation. Arizona accepted the stipu- 
lation and came into the Union and then turned around and, apparent- 
ly indignant at having to come into the Union under those circum- 
stances, had her legislature ass an act repealing one of the condi- 
tions, and I do not know—when did that occur, Mr. Murdock? 

The CHarrMan. Well you cannot complain if a tied, bound, hog-tied 
creature struggles at the cords. 

Mr. Enate. I thought it was a little unusual for Arizona to accept 
this condition upon her admission to the Union and then turn around 
and pass a statute by her State legislature immediately after she had 
accepted the condition, turn around and repeal it, of course, a similar 
situation occurred some place else and the Supreme Court said that 
that kind of business was null and void, but however that may be the 
fact is that the Secretary of Interior and everybody else concedes that 
certainly whatever water Arizona has in the river, she has a right to 
get over to the river and get it out. 

The Cuatrman. Toclinch this matter, I think we are all agreed that 
we must have an authorization before we can get water on the soil of 
Arizona or power to Arizona from that river, and in this legislation 
we are simply asking Congress to do for Arizona what Congress has 
already done for California twenty-odd years earlier. 

Mr. Povtson. If the gentleman will yield, I think you will find out 
that our attorneys will not agree with you on that fact, that we have 
to authorize this project or authorize a project. 

However, Mr. Morris made the statement in the hearing a few 
days ago that as far as creating a justiciable issue, if we were to have 
a project in Nevada, that in itself would create the justiciable issue, 
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and the Arizona matter could be settled just as well on a project in 
Nevada, as well as a project in Arizona, and I have noticed throughout 
the hearings that you lean a great deal on the judicial mind of Judge 
Morris, so certainly you wouldn’t care to dispute him at this time 
would you ? 

Mr. Down. May I say at this point that I will comment on that later. 
There isn’t the shghtest question that the present existing constructed 
projects in the lower basin—I am not talking about commitments, 
like Nevada’s 300,000 nor the additional 100,000 to Utah and New 
Mexico, but the present constructed projects, the works constructed 
now, will more than utilize the water available to the lower basin. 
How in the world the authorization of a project for which works 
are not yet constructed can add to the showing of a justiciable issue is 
beyond me. It can be proved without a question, and I am sure that 
the chairman will agree with me because he has commented on the 
capacity of the works now constructed, that the works now constructed 
in the lower basin of the Colorado River will more than utilize the 
water available to that basin, leaving out questions as to what is deple- 
tion as compared to consumptive use, who shares evaporation, and so 
forth. I am talking about physical availability; if that is so, how 
in the world can authorization of another project where new works 
are only authorized improve the showing of a justiciable issue so far 
as Arizona is concerned / 

If the committee can see that, and I can demonstrate it to you, and 
I don’t believe the Bureau engineers can deny it, how can the authori- 
zation of another project help the question at all? 

The Cuarrman. I notice, Mr. Dowd, further in your statement that 
you do stress that point and I think you need to do so because I do not 
agree with you on that assumption. 

Mr. D’Ewart? 

Mr. D’Ewarr. You spoke about Arizona by an act of its State legis- 
lature contracting with the Federal Government in February 1944 for 
an additional 2.8 million acre-feet. 

Mr. Down. For an additional ? 

Mr. D’Ewart. Yes. 

Mr. Down. Not for additional; no, sir; for not to exceed 2.8 mil- 
lion acre-feet ; to include all of her present uses, too. 

Mr. D’Ewart. That was to be my next question. That includes 
present beneficial use or is it in addition to present beneficial uses / 

Mr. Down. That is not in addition to present beneficial uses in 
Arizona. 

Mr. Morris. Mr. Chairman, may I say a word here inasmuch as 
the distinguished gentleman from California mentioned my name? 

I gave it as my judgment, which was merely an offhand opinion, 
without any previous study in the matter, that if a project should be 
authorized for Nevada or any of these States, and some other State or 
States were of the opinion that the authorization would permit them 
to take more water than they are entitled to, that that would form a 
justiciable issue, and I am still of that opinion, but I make no claim 
whatsoever of being an expert in these water laws, and I might be in 
error on that. 

I gave that as an offhand opinion. I am firmly convinced beyond 
any doubt that there must be a justiciable issue before they can get 
into the Supreme Court. The Supreme Court will not give an advisory 
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opinion, and I see no reason or no way in the world to form a justiciable 
issue until this project is authorized or some project is authorized that 
will permit this State or some State to have water that some other 
State or States in the basin think is too much water for that State; 
and when they do, of course that will form a justiciable issue. 

Certainly this project will form a justiciable issue. 

Mr. Enete. We think that there is a justiciable issue right now. 

Mr. Morris. Since this is the only matter before us. I see no reason 
why we should say maybe some time in the future some other State 
will come in with another bill to authorize diversion of the water. 
I think we should pass this bill out and form a justiciable issue. 

Mr. Poutson. Would the judge yield at this point ? 

Mr. Morris. Yes. 

Mr. Poutson. For the record, I would like to state we also have a 
judge on this side of the aisle, Judge Wharton, of New York. 

If that is the big reason, the reason why you want to pass the bill 
out, to create a justiciable issue, then what is going to be your objection 
then if we have a bill, say for $15 million instead of a billion dollars, 
say for the State of Nevada? What is your answer to that ¢ 

Mr. Morris. There would have to be a valid, good faith authoriza- 
tion; you could not authorize some puny amount of some kind and 
fabricate an issue. It would have to be an actual contest, and there 
would have to be an actual authorization for enough money to actually 
clo the job. 

Mr. Poutson. All right. You want to actually authorize this proj- 
ect for that reason. What about if a bill is introduced in the Senate. 
Are you going to support that bill? It would only cost you, say, 
$15 million against an admitted $788 million. : 

Mr. Morris. Of course, I would support any bill that I thought was 
a good bill, no matter whether it was Nevada, California, or any other 
State involved. 

I want to say while we are on that point that that is not the only 
reason I am supporting this bill. I am supporting this bill because 
1 think it is definitely an over-all good project for our country: for 
our Nation as well as for the State of Arizona. 

In addition to that it does seem to me, gentlemen, while we are on 
this particular point—though I did not intend to raise it at this time— 
that where a bill has passed the other body twice in two Congresses, 
that at least this committee ought to vote the bill out, and permit the 
House to pass on the matter. In other words, if we do not, we are just 
bottling up legislation here and saying that the other body can do as 
they please; they can pass it but we would not even let our House 
pass on the matter. 

Mr. Poutson. Why have a committee if we are going to pass every 
bill just because the Senate passes it? Hadn’t you better read your 
Constitution ? 

Mr. Enete. We do not have to follow the Senate, my friend. 

Mr. Down. May I ask the judge one question? If it is demonstrable 
that the present constructed projects in the lower basin will require 
more water than will be available, physically available to that basin, 
works that are now constructed, would that not create a justiciable 
controversy, if there is an overlap of the requirements of the present 
projects? Would that not create a justiciable issue as to which State 
is going to get what for its projects that are now constructed ? 
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Mr., Morris. I doubt if it would because it would not be definite 
and certain enough. Some particular State has got to come in and 
claim more than what some other State thinks they are entitled to. If 
the lower basin made a claim it wouldn’t be specific. 

Mr. Down. If you will pass the consent resolution that has been 
before this House for several years, by which we can get into the 
Supreme Court and without which we can’t, California can come in 
saa show, and I don’t believe Arizona or the Government will be able 
to show opposite, they will agree with us, that the present constructed 
projects in the lower basin will utilize more water than is physically 
availabe to that basin. 

Mr. Morrts. But you cannot get into the Supreme Court by resolu- 
tion. That is utterly impossible. 

Mr. Down. The resolution simply grants the consent of the Con- 
gress to the United States being mace a party in the suit. 

Mr. Morris. Even if Congress is made party to the case, you cannot 
get in just because you want in. You must go in ona valid good faith, 
definite, justiciable issue. 

Mr. Down. Here are works constructed for which hundreds of mil- 
lions of dollars have been spent. There isn’t sufficient water to take 
care of those works; certainly there has to be a decision as to which 
works are taken care of and which works aren’t. 

I can name the projects to you. 

Mr. Morris. I do not think there is any way at all to get in just on a 
“shotgun” proposition. You have to go in with a definite bull’s eye, 
and when you have that established, you have a justiciable issue. If 
you have a scattered proposition of a group of States forming the 
lower-basin group, asking for more water than they are entitled to, 
that is not specific enough for the Supreme Court to put their finger 
on the vital issue. You just cannot do it. 

You have to have a vital issue for the Supreme Court to determine, 
I do not think there is any way in the world to do it otherwise. 

Mr. Sayior. Do you mean to say in your opinion it would not be 
a vital issue, that since the lower basin has been allocated 7.5 million 
acre-feet, that the projects already authorized and constructed in the 
lower basin take more than 7.5 million acre-feet that that would not 
be a justiciable issue ? 

Mr. Morris. I don’t think it would be for a group of States be- 
cause you would not be able to say how much of that group in any 
one particular State was going to take. 

Mr. Saywtor. It has already been authorized. They have already 
been authorized. Some of the projects are constructed. 

Mr. Morris. If that be true, why has not California gone to the 
Supreme Court ? 

Mr. Dowp. We haven’t the consent of Congress. You can’t main- 
tain such a suit in the United States Supreme Court without Congress 
consenting to the Government being made a party to it. If you pass 
the resolution by which Congress assents to this, we can go into court 
and have those facts on which to base the case. 

Mr. Morris. I don’t think you can do that. 

Mr. Enexe. You have heard of a presumed set of facts. Now Mr. 
Dowd is asking you to assume his facts are right and that the river 
is actually oversubscribed for projects now built. 
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Mr. Dowp. Substantially oversubscribed. 

Mr. Enete. He said if that set of facts are correct, then dori’t you 
have a justiciable issue, because you have an actual overlap. 

In other words, if California uses all the water it has projects built 
for, there isn’t enough for the others. If the others use their water. 
there isn’t enough for California. They are overlapped now. 

He said assuming that to be the case, is there a justiciable issue ? 

Mr. Morris. Under that hypothetical situation, who would sue who 
and what would they sue for? 

Mr. Down. In the first place, in deference to Judge Saylor, and my 
being an engineer, why should not the United States bring the suit / 
The United States is guardian of a large amount of water in Hoover 
Dam Reservoir, Lake Mead, and below there are a lot of claimants 
who now have works built, with the authority of the United States in 
practically every case, which will oversubscribe this quantity of water 
that the United States is guardian for. 

Why wouldn’t it be logical for the United States to go into the 
Court and say “Here, you tell me how I am going to divide up this 
water.” 

Mr. Morris. Exactly. They would be asking for an advisory opin- 
ion and the Supreme Court wouldn't give it to them. 

Mr. Enexe. It would be a quiet title case. 

Mr. Morris. You have outargued yourself. That is exactly what 
would happen. The United States would say who is going to give 
it to you. 

You would be asking for an advisory opinion from the Supreme 
Court and the Supreme Court will not give you that advisory opinion. 

The CuarrMan. Assuming all members of the committee are <le- 
positors in the Riggs National Bank for various amounts, I being 
one of the depositors that have deposited a thousand dollars, and you 
greater amounts. 

Now I have deposited a thousand dollars. Most of you have de- 
posited greater amounts. I got my checkbook and I have been busy 
and I have written my checks to the amount of $2,500. 

Are my checks valid as against your checks, where you have a 
larger amount’ deposited perhaps, but you have not been writing 
checks? Would my full amount of $2,500 checks be honored by the 
Riggs National Bank and lawful because I wrote them first ? 

Mr. Down. That is not this case at all. Here you have a case of 
where the bank only has a thousand dollars and has valid claims 
against it, at least they think they are valid, for $1,500. Who is 
going to say how the thousand dollars is going to be divided up? 
That is this case. 

The Cuatmman. My colleague says I would be in jail for »:ver- 
drawing. I think somebody ought to be in jail for this overdraft by 
one user of Colorado water but you just cannot put some people in 
jail, or some institutions in om can you? 

If you will proceed, Mr. Dowd, please. 

Mr. Down. The second point I wish to comment on is, when Alfred 
Merritt Smith, the State engineer of Nevada, was before your com- 
mittee just prior to the recess, he was discussing the requirements of 
the presently existing projects in the lower basin. He mentioned in 
connection with the Gila project, which diverts water from the Colo- 
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rado River, that the use on the Yuma Mesa division was to be 11 
acre-feet per acre, which the chairman rather questioned, I believe. 
So for the record I would like to call the ccommittee’s attention to 
the hearings on H. R. 5434, Seventy-ninth Congress, second session, 
which was for the reauthorization of the Gila project that set up the 
project as it is now. constructed or being constructed. 

On page 70 of those hearings is a table presented by the Bureau of 
Reclamation entitled “Estimated diversion of water from Lnpe-ial 
Dam, return flow and consumptive use in acre-feet, Gila project, 
Arizona.” For the Yuma Mesa division the table shows 11 acre-feet 
per acre, for the Welton-Mohawk division, I believe some of you 
men saw that the table shows 9.2 acre-feet per acre and for the North 
and South Gila Valleys, 6 acre-feet per acre. 

The Bureau itself admits that it is doubtful if there will be any 
return flow from the Yuma Mesa to the Colorado River in the United 
States and therefore the entire 11 acre-feet per acre will be a charge 
against the project and against Arizona, so I wanted to have the 
reference in the record to support Mr. Smith, who at the time did rot 
have the reference. 

The Cuairman. Mr. Dowd, I hate to take the time of the cem- 
mittee, but we ought to correct some things here. 

Now I don’t want you to leave the impression with this commitiee 
that we have 600,000 acres of mesa land in Yuma County which could 
use the 11 acre-feet of water annually. 

Mr. Down. Pardon me, sir. 

It is 25,000 acres. That is all of the Yuma Mesa that is in the proj- 
ect now. 

The Cuarrman. But—you and I sat long hours through <his in 
1946 and later, and you and I are perfectly familiar with this. ‘There 
is a definite limit to the amount of water that can be put on that imesa, 
no matter what the number of acres may be; not more than 300,000 
acre-feet of water annually can be put on the Yuma Mesa, and that 
is the top limit. 

Mr. Down. If I may correct you right there, sir, it is not 300,000 
acre-feet for the Yuma Mesa. It is 600,000 acre-feet for the entire 
Gila project, and that is the only limit, 600,000 acre-feet. 

There is no limit for the Yuma Mesa division or the Welton-Mohawk 
division as such. It is an overall limit of 600,000 acre-feet for the 
entire project. 

The Cuatrman. I think you are right on the over-all limit of 600,000. 
You interrupted me just as I was leading up to it. 

I think if you will review that whole matter you will find that we 
have divided that proposition—the new Gila project—into two parts, 
300,000 acre-feet for the land on the mesa, 300,000 for the land in the 
bottom lands along the river, in the Welton-Mohawk area, making a 
total of 600,000 acre-feet. 

Mr. Down. If you will divide the 300,000 acre-feet by 25,000 acres 
you will get a little over 11 acre-feet per acre. 

The CHarrman. I want to remind you that we had 139,000 acres on 
the mesa before this act was passed, and we cut out the difference 
between 25,000 and 139,000 because of that very fact, that 11 acre-feet 
in the beginning would be required, which is too much, even in that 
region with a 12-month growing season. 
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Mr. Down. May I correct you again, pardon me, sir? 

You cut down to 25,000 acres in the compromise by which you agreed 
that the reauthorized project was not to use any more water than 
contemplated for the original project. We demonstrated to you that 
the original project was based on 4 acre-feet per acre, or a total of 
600,000 acre-feet. The minute that Arizona agreed to limit the 
reauthorized project use to 600,000 acre-feet in total California re- 
moved her objection to the project. It went through both Houses of 
Congress on the Consent Calendar without opposition from anybody, 

Those are the facts, sir. We called your attention at that time to the 
fact that this was the last water that was not in dispute, and why 
we could not go beyond 600,000 acre-feet was because of that very 
reason. That is why your committee put in its report on the bill that 
it was the last water available on the lower river not under dispute 
and that the question of rights should be settled by action brought by 
the Attorney General or by agreement or by compromise. But the 
committee put Arizona on record it was the last project, and we are 
back here now on the same basis that we were back on the Gila project. 

The CuHatrman. Now I must correct you. We are correcting each 
other for the record. 

I must correct you now. Please do not say or imply that anybody in 
Arizona, much less the chairman of the committee, agreed that if 
we got the Gila bill through that we would not ask for any other 
project. The record shows the contrary. 

Mr. Down. No, sir. Pardon me. I said the committee, not you, the 
committee, in its report to the Congress on that bill was very specific 
in pointing out this situation. 

The CHarrMan. Let me correct you again. One of your witnesses, 
Mr. Orvin Shaw, sat right in the chair that you now occupy and said 
to us, with a straight and sober face, “If this bill is passed, Arizona will 
be using the last drop coming to her” but that does not make it so. 
He had powerfully opposed that bill, powerfully opposing Arizona 
getting one additional drop of water out of the river. 

Mr. Down. I beg your pardon, sir. I was there for two Congresses 
on this bill. 

The CuatrMan. And opposing it all the time. 

Mr. Down. We opposed your getting more than 600,000 acre-feet 
because there wasn't any more available in the lower river. That was 
the basis. We did point out the cost of this project at that time was 
estimated $325 an acre. The Congress did increase the pay-out time 
to 60 years. Within a year after the bill was passed, the Bureau of 
Reclamation came in with estimates of a cost of over $500 an acre. 
The Bureau has already told you they have to charge off half of the 
cost of the Yuma Mesa division. 

Somebody is going to have to wipe out about half of the cost of 
the Welton-Mohawk division also, because $325 was said to be the limit 
the farmers could repay in 60 years. 

The Cuatrman. I am not so sure about that write-off, but you were 
here, present every day; even on the Fourth of July 1946 we held a 
session, long, drawn-out. All the testimony is in print and available 
and you probably have reread it. 

May I ask you this, Mr. Dowd, for the benefit of the new members 
of the committee? Did I at any time agree that if we passed that Gila 
bill we would not ask for water for central Arizona é 
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Mr. Down. Oh, no, sir. I have never said so. I wouldn’t imply it 
because you didn't. But the Congress in passing that bill put Arizona 
on notice, and put the country on notice that it was the last project 
to be authorized and not get into disputed water and therefore the 
matter of water rights should be settled. 

The Cuairman. I want to correct you on that. Not Congress but 
Californians put Arizona on notice. You are reading too much into 
that committee report on that bill. 

It is true that the committee in 1947, when we passed the bill in the 
Eightieth Congress, said “This dispute is holding up the progress in 
the whole Southwest” 

' Mr. Poutson. Read the report. 

The Carman. And therefore it ought to be settled, but that report 
makes no reference to the fact that this is the iast drop of water that 
Arizona can expect out of the river. 

You can read the report very carefully and you will not find that 
the committee itself said that in the report. 

Mr. Down. I haven't got it here; if someone will get it and if you 
will read it, I think you will find pretty much what I said, sir, that 
they are put on notice. 

The Cuarrman. The committee merely in its report said this matter 
ought to be settled by one means or another, but it did not say 

Mr. Down. Because it will delay if not stop future authorizations 
of additional projects; that is what it said. 

The Cuarrman. Proceed. 

Mr. D’Ewarr. I would like to ask a question on the availability 
of water that has been bothering me a little bit since Mr. Morris and 
I visited the Colorado River Reservation. 

During the meeting with the engineers on that reservation with the 
tribal council, they made representation, and I believe that they were 
agreed, that that reservation was entitled to 1,000,000 acre-feet. 

Mr. Morris. I believe that is correct. 

Mr. D’Ewarr. I would like to know what the position of our chair- 
man, representing Arizona, and Mr. Dowd, representing California, 
is with regard to that particular question. 

Mr. Morris. If you will pardon me, I believe they suggested 1,000,- 
000 acre-feet, but it seems they thought they were entitled to all the 
water that was necessary, whatever that amount might be, to further 
that project. 

Mr. D’Ewarrt. I think they named that figure. 

Mr. Morris. Maybe they did. 

Mr. Down. Is it possible, sir, they were referring to a diversion use 
rather than consumptive use? In other words, there are about 100,000 
acres in that project which is an Indian reservation; about half of it 
is allotted to the Indians; the other half is taken up by whites. 

Mr. D’Ewarr. One hundred thousand acres and 8 acre-feet, I think. 

Mr. Down. [I think it is a little high for diversion duty. It might 
be a little high. Under the Colorado River compact we are charged 
only with consumptive use; in other words, the amount burned up, lost 
and consumed, or lost to the river. There will be a tremendous drain- 
age underground, like there is from Palo Verde and Yuma, and from 
the other projects; there is drainage back to the river 

Mr. Crawrorp. May I ask a question, Mr. Chairman ? 
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The Cuarrman. I did not answer the gentleman’s question. 

I think the Indians of Arizona have a good water right, one of the 
very first in priority, and it should be accorded them. 

Mr. Down. California has never raised an issue as to the full rights 
of the Parker project, the full rights of the Yuma project, or the other 
projects that were constructed in the past or up to the time of the Gila 
project. 

California has never raised any issue whatsoever. 

I have here the report from the committee, which is short, and I 
will just read it. 

Mr. Sartor. Mr. Dowd, so that we can have this consecutively, 
would you yield for just a second until we have the chairman define 
what he considers a good water right on the river with regard to the 
Indians ¢ ! 

I want to know whether or not in his opinion their right is — 
to the rights of the people down in the Gila River, down the Yuma 
Mesa, or anywhere else in Arizona, and if not, where in his opinion do 
the rights of the Indians come. 

I will try to be fair about this. If he is not in position to answer 
now and wants some time to review it, because I realize it is a tremen- 
dous question, that ts perfectly all right with me. 

The CuarrMan. Well, just this, briefly: Charles D. Poston was the 
first Indian agent in the Territory of Arizona and he took water out 
of the river there near the Parker Agency, where the town of Parker 
now is, way back about 1870 for Indians and used it. 

That establishes a water right. I do not know how many acres are 
available to irrigate on that reservation. We ordinarily run it off at 
100,000. My view is that the Indians, or the Indian Service, has a 
right to water for all the land in that reservation capable of irrigation. 

We make a distinction there between diversion and consumptive 
use, of course. That reservation lies right along the river. The 
drainage is right into the river. There is a big difference between 
the diversion and consumptive use. 

Mr. Sartor. That is correct. 

Mr. D’Ewarrt. If you will yield, a little further on that same sub- 
ject, I once sat on a compact commission for the division of water 
of the Yellowstone River, and there the Indian lawyers insisted that 
an Indian’s right came ahead of a white man’s right, and that it was 
not necessary that they make beneficial use in order to have or to 
retain that right. 

I don’t know that that is true on the Colorado, but they insisted 
that was the case on the Yellowstone. 

The Cuarrman. It is impertinent, and I ought not to mention it, but 
I think it is a cruel shame that the transcript of the hearings on the 
last 2 days of the session at Santa Fe, N. Mex., in 1922, are not 
available. 

Mr. Down. We agree with you, sir. 

The Cuatrman. Somebody is remiss in his duty, or their duties, that 
we do not have a record of such an important meeting. There is 
scant notice of Indian water rights in the compact itself, and we have 
no verbatim account of the discussion to throw light upon the scant 
reference made. 

Mr. Down. We agree with you, sir; because we feel that if those 
minutes were available they would completely upset Arizona’s defini- 


»f the 


‘ights 
other 
»Gila 


ind I 


ively, 
lefine 
o the 


erior 
Tuma 
m do 


swer 
men- 


s the 
r out 
irker 


s are 
ff at 
as a 
tion. 
otive 
The 


ween 


sub- 
rater 
that 
was 
r to 


isted 


, but 
| the 
not 


that 
e is 
lave 
cant 


hose 
fini- 


indicates something a litt 
costs. The Bureau of Reclmation has already submitted to the Senate 
“Jin fine print, like they do, where nobody will see it, a statement show- 
Jing that they must write off about half the cost of the Yuma Mesa de- 


CENTRAL ARIZONA PROJECT 667 


ion of consumptive use where you take it to mean depletion, rather 
than actual consumptive use. 
Mr. Crawrorp. Mr. Chairman, may I ask Mr. Dowd a question? 
The Cuamman. Yes, Mr. Crawford. 
Mr. Crawrorp. Mr. Dowd, if I understood you correctly a while 


] igo you said something to the effect’ that 50 percent of the cost of 


he Mohawk project would probably have to be charged off. 
Mr. Down. Yes, sir. 
Mr. Crawrorp. What figure do you have in mind as representing 


the cost of that project when it is completed 


Mr. Down. The latest figure shown by the Bureau of Reclamation 
ae $500 per acre for the construction 


velopment, even though back in the hearings they never even asked 


for extension of the repayment period from 40 to 60 years for the 
» Yuma Mesa division. 


As to the Welton-Mohawk division the Bureau did say that $325 


Jper acre would be the tops. As a matter of fact the Bureau assured 


Congress the construction cost would be less than that because of 


Fcertain possible economies in construction. 


Mr. Crawrorp. What do you have in mind up there; about 75,000 


Facres? 


Mr. Down. Between 70,000 and 75,000 acres, roughly, yes. 

Mr. Crawrorp. At a cost of $40 to $45 million ? 

Mr. Dowp. We pointed out—— 

Mr. Crawrorp. Wait a minute. You go too fast—$40 to $45 


million? 


Mr. Down. No, about, say, 70,000 acres at $500; that would be $35 


YF million. 


Mr. Crawrorp. That is the reason I wanted to see if you could give 


Jus some figures. I understand there is over $38 million obligated on 
that already. 


Mr. Down. That is the whole Gila project, sir. 
Mr. Crawrorp. I am talking about the Mohawk project. 
Mr. Down. No, sir: not according to the last justification. Accord- 


Jing to their last justification it does not show that much. I do not 
have it here. 


We did point out to the committee that, based on our own particular 


experience in the Imperial Valley, we did not think the farmers could 
pay $325 in the 60 years in view of operating costs with that big pump 
Dlift. We pointed that out. 


The Bureau got the authorization based on $325 an acre and within 


}« year submitted new figures to the Congress for appropriations, 
showing a cost of about $500 an acre and went ahead letting contracts 
to build that division. You are going to be faced with a new con- 
}tract to write off about half that cost. I wish we could get the same 
+ thing in California. 


Mr. Crawrorp. Thank you. 

The CHatrMan. We interrupted you. You were about to read the 
report of this committee on the Gila bill. I would like for the com- 
mittee to listen to this report very carefully and see whether there is 
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anything in this report which says that this is the last drop of water | 


that Arizona is going to get, if you please. 

Mr. Down. We didn’t say that, sir. We said it was the last project 
where there wouldn’t be dispute. This is Report No. 910, July 14, 
1947, on H. R. 1597: 


The committee feels the dispute between these two States— 
Of course meaning Arizona and California— 


on the lower Colorado River Basin should be determined and settled by agree 
ment between the two States or by court decision because the dispute between 
these two States jeopardizes and will delay the possibility of prompt development 
of any further projects for the diversion of the water from the main stream 
of the Colorado River in the lower Colorado River Basin. 

Therefore, the committee recommends that immediate settlement of this dispute 
by compact or arbitration be made, or that the Attorney General of the United 
States promptly institute an action in the United States Supreme Court against 
the States of the lower basin, and other necessary parties, requiring them to 
assert and have determined their claims and rights to the use of the waters of 
the Colorado River system available for use in the lower Colorado River Basin. 

And since then we now have the last and latest figures of the Bureau 
of Reclamation as to the water available at Lee Ferry we find a de- 
crease of close to 700,000 acre-feet. So if what the committee said 
was the case based on the figures we had at that time back there in 
1947, what will be the situation now considering the loss shown by 
these latest figures? 

I was going to comment on the material sent out by the chairman 
to each member of this committee by his letter of March 8, 1951, in 
which it says in the supporting material regarding this Gila project, 
that I gave the most extensive testimony against the bill. I wanted 
to explain the reason why. 

We did testify against that bill, but I would like to say again that 
as soon as Arizona and the Bureau of Reclamation agreed that the 
reauthorized Gila project would take and use no more water than was 
contemplated for the original Gila project, California withdrew its 
objections and the bill went through both Houses of Congress on the 
Consent Calendar. 

I just want the record to be clear on that. 

Now another point I wish to comment on is also in connection with 
Alfred Merritt Smith’s testimony. He referred to a report prepared 
by State engineers in Salt Lake in 1935. Mr. Aspinall questioned the 
right of Mr. Hinderlider, State engineer of Colorado, to be on that 
board, and asked how he got the authority. 

Well, I was there and happen to know something about it so I 
thought I should explain what Mr. Smith meant. : 

Following the passage of the Boulder Canyon Project Act which 
put the Colorado River compact into effect with the signatures of 
six of the seven States of the basin, all except Arizona, it became a 
main purpose of the upper basin States to try and get Arizona to sign 
the compact, and the upper basin States did in every way they could, 
offer inducements to Arizona to get her to sign the compact. 

One inducement was to try and take water away from California, 
which we felt we had a right to under the Boulder Canyon Project 
Act. 

For many in Ranged every meeting that we had in the 
lower basin, the upper-basin States always sat in and really conducted 
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the meeting and did what they could to bring us together. But they 
were on Arizona’s side, and let me explain that it was not because 
they were necessarily entirely in sympathy with Arizona, but be- 
cause their main purpose was to — the lower States together and 
thereby get Arizona to ratify the Colorado River compact. 

We had had a meeting in Phoenix and had gotten no place, so 
we had a follow-up meeting in Salt Lake. At the Salt Lake meeting 
it was decided by the representatives of all the States that there 
should be a survey made of the water supply available and the re- 
quirements of the various States in the lower basin. Each State 
appointed its State engineer to sit on this board to draft the report. 
The report that was referred to by Mr. Smith in which it was rec- 
ommended that Nevada be allocated 900,000 acre-feet per year was 
the report of that board of State engineers, so I thought I should 
explain it. 

I am sorry Mr. Aspinall is not here. 

The other comment I have before going ahead with my statement 
really has to do with point No. 1, I believe, where I talk about this 
bill authorizing two separate projects. 

I think Mr. Regan brought up the idea that Arizona could utilize 
other plants to get power for this project, and we brought out the 
fact that Arizona will get close to 750 million kilowatt-hours a year 
as her share of the Hoover Dam power which Arizona has not yet 
used, but is preparing to use. 

She will also get something over 450 million kilowatt-hours a year 
from the Davis power plant, which is just now going into operation. 

In other words, from those two sources Arizona will receive, which 
she has not yet gotten, over 1,200,000,000 kilowatt-hours a year. 
That is 80 percent of the total final quantity she would need to pump 
this 1,200,000 acre-feet in her aqueduct. 

This billion two hundred million kilowatt-hours would take care 
of her power requirements for the aqueduct for a good many years. 

My point is that it is not necessary Bridge Canyon Dam be built 
to furnish power for this project. Arizona now has allotted to 
her and available to her power which would suffice for many years 
for pumping water into this aqueduct, and I wanted to get that across 
to the committee. When you come down to it, the real reason for 
this arbitrary, and we say unjustified putting together of a good 
power project and a poor irrigation project, as proposed in this bill, 
resulting in a cost as I will show you of over $3.000,000,000 to the 
Nation’s taxpayers, is to get financial aid from Bridge Canyon Dam. 
As a matter of fact, it isn’t the power, as I will show you later, that 
is actually subsidizing irrigation. It is the taxpayers of this country. 
It is the taking of interest on power investment that should come 
back to the United States, to the taxpayers as interest on the money 
they hired to build this project; it is the taking of that interest 
and crediting it against irrigation costs that makes it appear the 
power is doing it, but power is not doing it. It is the taxpayers of 
this Nation paying the subsidy. 

Mr. Regan. Mr. Chairman 

The Cuarrman. Mr. Regan. 

Mr. Regan. Mr. Dowd, right there, will you yield for a question ? 

Mr. Down. Yes. 
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Mr. Recan. In that connection, Mr. Dowd, the water that they con- 
template taking for this irrigation project is ‘from the reservoir at the 
Parker Dam? 

Mr. Down. That is correct. 

Mr. Recan. They contemplate 1,200,000 acre-feet being aqueducted 
to the central Arizona inset 

Mr. Down, That is right. 

Mr. Recan. There is 1,200,000,000 kilowatt-hours of electricity 
available to central Arizona at a price? 

Mr. Down. At Davis Dam and Boulder Dam. 

Mr. Recan, The two combined. Are they available now or will be 
in what length of time? 

Mr. Dowp, At Davis Dam the generators have been started and 
should all be in by the end of this year, and I believe some time in 
1952 or early 58 the Hoover power will he available for Arizona. 

Mr. Recan. What is the estimate of requirements to pump the 
1,200,000 acre-feet of water ? 

Mr. Down. Initially, to start with, a little over 1.1 billion kilo- 
watt-hours a year. At the end of 50 years it gets up to 1.4 billion 
kilowatts and, under ultimate conditions, something over 1.6 billion. 
For the 75-year period it averages about 1.5 billion kilowatt-hours a 
year. Initially, however, and for many years it is 1.1 billion a year. 

Mr. Reean. So if Arizona should proceed with her aqueduct to 
bring about their central Arizona project into being, they would have 
by the time the aqueduct was completed available to them 1.2 billion 
kilowatt-hours of electricity from Boulder and Davis Dams, and at 2 
price of what? 

Mr. Down. The Hoover power woul cost Arizona something a little 
over 3 mills. The Davis power, at the price we are all paying for it. 
would cost them some place around 5 mills. 

Mr. Reean. How does that price compare with the price the users 
of Boulder Dam are paying in California ? 

Mr. Down. Those are the prices we are paying in Nevada and Cali- 
fornia. In other words, for every dam except this proposed Bridge 
Canyon Dam all of the users pay the same price for power. Dis- 
criminatory rates are not made for a certain type of user. 

Mr. Recan. Suppose Arizona should proceed under some authoriza- 
tion or their own steam in putting in this aqueduct to complete their 
central Arizona project. By the time it was completed the electricity 
would be available and they would start pumping from the Parker 
Reservoir the 1,200,000 million acre-feet of water. What would be 
California’s position in that event ? 

Mr. Dowp. We would attempt to enjoin them. 

Mr. Reean. That would bring about the justiciable issue we have 
been discussing ? 

Mr. Down. I don’t know. You are getting into legal matters I 
am not going to attempt to answer. 

Mr. Reean. That would bring about California’s enjoining their 
taking the 1.2 million acre-feet of water? 

Mr. Down. I assume so; yes. 

What I want to point out is, the real reason why Arizona would 
not use this Hoover and Davis power to pump the water is, as I 
will show you later that the irrigation users in Central Arizona 
would only pay about eight-tenths of 1 mill for the Bridge Canyon 
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power used to pump water in this projected aqueduct. That is all 
they would actually pay for the power. 

The Cuamrman. There is a question I wanted to ask of the witness, 
Mr. Regan. 

In the case outlined by Mr. Regan you say you would enjoin Ari- 
zona. Do I understand then you would enjoin Arizona in any move 
che might make to take 1.2 million acre-feet of water out of the Colo- 
rado River onto the soil of Arizona? 

Mr. Down. I say, sir, speaking personally—I am not going to try 
to commit our State—but I would say personally that California in 
justice to herself, in justice to the hundreds of millions of dollars 
we have put in good faith into projects to use Colorado River water, 
and in justice to the fact that we have played the game fair and 
square with all our cards on top of the table, we will do everything 
in our power to prevent Arizona from diverting one more acre-foot 
of water from the Colorado River until this controversy is settled 
and Arizona can show she has a legal right to the water. 

More than that, I am going to try to demonstrate to this com- 
mittee that this Congress morally, and in equity, should not approve 
another project to divert water from the main stream into Ari- 
zona until Arizona can show she has a legal right to the water. I 
am going to attempt to show that to you. 

The CHarrmMan. I wanted it for the record, that you are opposed 
to another drop from the Colorado River going into the State of 
Arizona. 

Mr. Down. Exactly the same position as California took before 
your committee at the hearings on the Gila reauthorization bill. At 
that time we said Arizona should make her choice. Does she want 
to take this 600,000 acre-feet and put it on this dry, barren desert soil 
of the Gila project when she talks so much about her terrible condi- 
tions in central Arizona, or does she want to take that water into 
central Arizona. 

You in effect said no, “We are going to have our cake and eat it 
too. We will build this Gila project and let the other take its course.” 

The Cuatrman. What I said then in effect was we are not going to 
make any such choice. We have a gross of 2,800,000 acre-feet coming 
to us: here is a project of 600,000 in Yuma County, which the former 
projects contain, and we are going to ask for the rest of it on another 
project. 

You will find that thought all through the record. 

Mr. Down. I have heard you say you base that on the fact the upper 
basin must let down an average of 7.5 million acre-feet a year; out 
of that Arizona is going to get 2.8 million. 

Of course you won't, because there has to be some taken off for 
Utah and New Mexico, but let me ask vou this: Who is going to supply 
Mexico? In other words, if 7.5 million is all that is coming down 
from the upper basin, and you say that California is certain to get her 
4.4 that you have recognized, also 300,000 to Nevada, and now you say 
2.8 for Arizona, making 7.5 million: where are we going to get the 
1.5 million acre-feet for Mexico? 

The CHatrMan. Well, 7.5 million is not all that is coming down. I 
notice you have that further on in your prepared statement, and I have 
put some question marks there, which I will give attention to at that 
moment, but let me say again that the Mexican treaty water is out of 
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surplus water, and we are talking now about 7.5 million acre-feet of 
ee water, apportioned in article III, subparagraph (a). 

r. Dowp. But if that is all of the water the upper basin lets by 
Lees Ferry, where do you get your surplus? Under this treaty, 
Mexico has the first right on the Colorado River to a guaranteed 1.5 
million acre-feet of water a year. 

I have one other comment I would like to make. That has to do 
with this Mr. Jacobs, the farmer who was before your committee here, 
and who is farming some two or three thousand acres of land. 

I believe some of you saw his farm. It is on Cave Creek, which is 
part of what they call Deer Valley, north of Phoenix. 

We now have a report put out by the USGS, under date of October 
15, 1949, entitled “Ground Water Resources of Deer Valley, Maricopa 
County, Ariz.,” which discusses this area, of which Mr. Jacob’s land is 
a part. 

I have a few notes on it that I would like to refer to. The report 
says that prior to 1940 there was relatively little agricultural develop- 
ment in Deer Valley and water was pumped mainly for domestic and 
stock use. 

In 1940 approximately 200 acres were under cultivation, supplied 
with water from one large irrigation well. 

By the end of 1948, 80 large irrigation wells had been completed 
to irrigate more than 21,000 acres. The principal crops raised are 
truck-garden vegetables, cotton, and alfalfa. 

Pumpage has increased from a little over 600 acre-feet in 1940, to 
88,000 acre-feet in 1948. 

In the conclusions the report states that in Deer Valley, prior to 
agriculture development, the movement of the ground water was from 
east to west, approximately the same amount of water entering the 
valley as leaving it or that was flowing under the Salt River project. 

The excessive lowering of the water levels during the past few years 
has changed the direction of flow and now water moves into the area 
from practically all directions. 

Water levels in the valley have been declining continuously since 
1941. The average decline in water levels for the 8-year period, 
1941-48, was about 70 feet, of which more than 20 feet occurred during 
the last year, 1948. 

The ground water contours and the isochlor lines shown on plates 
1 and 3 indicate that there has been a movement of ground water 
from the Salt River Valley into Deer Valley in the past several years. 

The continued lowering of the water levels in Deer Valley and the 
data on pumpage and natural recharge show that the safe yield has 
been greatly exceeded. 

These plates show that at about the center of Mr. Jacobs’ land the 
water table has been pulled down over 100 feet in these years, between 
1944 and 1948, while at the edge of the Salt River project, south of his 
land, the water table has gone down 50 feet. 

In other words, the water table under Mr. Jacobs’ land has gone 
down from a level 50 feet higher than the water table undér the Salt 
River project, to a level now which is 50 feet lower than under the 
Salt River Valley, with the result that the water is draining out from 
under the Salt River project and into the water table under Mr. Jacobs’ 
land. Of course, Mr. Jacobs would come back here and testify for this 
bill. He has a million-dollar farming operation. I don’t blame him. 
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If he can get the taxpayers of this country to pay for furnishing an 
additional water supply to the Salt River Valley, the new water would 
be put on the Salt Fiver land, and that would raise the water table, 
which in turn would be bound to raise the water table under his land, 
and, as he says, stabilize his underground water, which he will pump 
and for which benefit he won’t have to pay a cent. 

I thought the committee ought to have this information and know 
about this report which explains the matter in detail. 

Mr. Crawrorp. May I glance through that for a moment ? 

Mr. Down. Certainly. 

Mr. Sartor. Mr. Dowd, will you yield until I ask Mr. Murdock to 
locate us that land which he is referring to in Deer Valley? Is that 
the land where we saw the Indians working on the carrot field ¢ 

The Cuamman. That is right. 

Mr. Sayvor. That is in Deer Valley ? 

The Carman. That is right. 

Mrs. Bosonr. Did you get some of those carrots ? 

Mr. Saywor. I ate some in the field; yes. And I ate some in Calli- 
fornia also. 

Mr. Down. If I may also point out, this report I read from showed 
that in 1948 the pumpage totaled about 88,000 acre-feet. Incidentally, 
that is about one-third of the amount of water the Salt River Valley 
project indicated it wanted a contract for, out of the central Arizona 
project, so it is a big deal, gentlemen. 

When Mr. Bimson, head of a number of banks in Arizona, was be- 
fore your committee, he said he was confused on this matter of how 
the Secretary of the Interior computed interest ; there was something 
funny about it. He couldn’t understand it. 

He made some computations for your committee and so I thought 
that it might be well to go into the interest matter just a little further 
because to me it is a very important item. 

If by combining this infeasible irrigation project with the feasible 
power project you are going to place a burden of 3 to 4.5 billion dollars 
on the taxpayers of this country, I thought you ought to realize it, and 
realize the danger there is to the general reclamation program if such 
a project as this one was authorized. 

I was also surprised at Mr. Bimson’s statement that he was con- 
fused; he couldn’t understand compound interest. I imagine that 
through his bank and their branches there have been sold millions 
of dollars worth of “E” bonds that we have all been buying each year. 

You know that is the type of Government bonds where you pay $75, 
for a bond and in 10 years the Government will give you $100. Now, 
if you hold it another 10 years the Government will give you $133.33. 

Well, gentlemen, that amount increasing from $75 to $133.33 in 20 
years, is 2.9 percent interest compounded semiannually. Uncle Sam is 
borrowing that kind of money now, at 2.9 percent interest compounded 
semiannually, Also I had a report from last week’s paper stating that 
the Treasury now had agreements to exchange, it said, several billions 
of dollars worth of 2.5 percent bonds for 2.75 percent bonds to relieve 
some of the cost on the Treasury of handling these finances. It is not 
strange at all that when question 17 was put up to the Secretary as to 
just what the interest cost under this bill to the taxpayers would be, 
he had to give you the kind of computation he did. 
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More than that, down the river from Bridge Canyon at Hoover Dam 
there is a perfect example of 3 percent compound interest in action, it 
has been in action since the dam was first started, which he has to com- 
pute each year, so of course he has had experience. I am going to 
explain that a little later because it is an example of how Uncle Sam is 
doing the very thing now in connection with Hoover Dam and Hoover 
Dam power that the Secretary follows in giving his partial answer to 
this question 17 that your committee asked last year. 

I have handed you a supplemental statement to try and explain these 
matters to you. I hope it has been gotten up in a form such that all of 
you are able to understand it. 1 know that this matter of computing 
compound interest is not easy, but it is not as hard as it may seem to be. 

First off, may I ask that this statement appear in its entirety, as 
though I read it all, even though I don’t, because I want to discuss 


it now? 
The Cuamman. Which statement do you refer to? We have been 


handed two. 

Mr. Down. It is the statement entitled “Additional Data Supple- 
menting Tabulation, Cost to Nation’s Taxpayers” shown on page 2 
of my main statement. 

The CuatrmMan. Without objection it may be entered at this point 


in the record. 
(The information is as follows :) 


ADDITIONAL DaTA SUPPLEMENTING TABULATION “Cost TO NATION’s TAXPAYERS” 
(P. 2 of main statement) 
I. THE SECRETARY OF THE INTERIOR DID NOT CORRECTLY ANSWER QUESTION 17 


Question 17, asked by the House Public Lands Committee in the resolution 
transmitted to the Secretary of the Interior under date of May 12, 1950, read 
as follows: 

“17. How much interest on the national debt occasioned by the project would 
be borne by the Nation's taxpayers, assuming a 75-year repayment period and 
a reasonable construction period?” (Italics added.) 

In his letter dated June 28, 1950, Secretary Chapman gave as the answer to 
question 17 that at 214-percent interest, the interest cost of the Nation’s tax- 
payers would be $2,075,729,000. In explaining how this answer was computed, 
he states, in part, that “Under our interpretation of the question we further 
assume that the revenues from the project, as well as compound interest on 
those revenues, should be applied against the interest cost” He makes no pro- 
vision for payment of any of the construction costs of the project. He uses 
all the net revenues over a 75-year period to pay interest. In other words, he 
does not use a 75-year repayment period as asked by the question. 

Had he paid off the construction cost of $708,780,000 (now estimated to be 
$7588,265,000) there would have been that amount less to apply against interest 
cost. This would have the effect, of course, of increasing the interest cost to 
the Nation’s taxpayers by that amount. 

Therefore, the correct answer to question 17 the Secretary should have given 
is $2,784,509,000 ($2,075,729,000 plus $708,780,000). On the basis of the latest 
construction cost submitted to the committee by the Bureau of Reclamation 
(Mr. Coe) of $788,265,000, the interest cost to the Nation’s taxpayers during the 
75-year period becomes $3,140,465,000. Bear in mind this is the interest cost 
during the 75-year period alone and does not include interest during construc- 
tion which, when added, makes the total cost to the Nation's taxpayers as shown 
on the tabulation (col. I) to be $3,222,297,000, based on the Secretary's 
assumptions. 

With his assumptions revised, as shown under column II of the tabulation, 
by using a more realistic construction period of 15 years, instead of 8 years, and 
providing for an irrigation development period, as recommended by the Bureau 
of Reclamation which the Secretary failed to do, the interest cost to the Nation’s 


Dam 
on, it 
com- 
ig to 
am is 
over 
er to 


these 
ill of 
iting 
0 be. 
y, as 
scuss 


been 


»ple- 
ge 2 


oint 


17 


ution 
read 


vould 
and 


er to 
tax- 
uted, 
rther 
st on 
pro- 
uses 


s, he 


0 he 
erest 
st to 


riven 
atest 
ation 
y the 
cost 
truc- 
10WN 
ary’s 


tion, 

and 
reau 
ion’s 


CENTRAL ARIZONA PROJECT 675 


axpayers during the 75-year period becomes $4,239,791,000, and the total cost 
o the Nation’s taxpayers, including interest during construction and interest 
juring the development period, $4,526,255,000. 


jI, EXPLANATION OF METHOD USED BY THE SECRETARY OF THE INTERIOR IN HIS 
ANSWER TO QUESTION 17 (COL. I OF TABULATION) 


The Secretary, in his answer to question 17, assumes 8 years as the period 
during’ which construction of the project would be completed and that the con- 
struction funds would be spent in equal amounts for each year of the 8-year 
period. So for the first year of construction one-eighth of the total construc- 
tion funds would be required. For the fourth year, four-eighths of the construc- 
tion funds would have been advanced and used, etc., until the eighth year (the 
last year of construction) all of the funds would have been advanced and out- 
standing against the project. This is equivalent to the total construction funds 
(line (1) of the tabulation) having been outstanding for one-half of the con- 
struction period or for 4 years. He then computes compound interest at 21%4 
percent on total construction funds for the 4 years (line (2)), which, added 
to the construction cost, gives the investment in the project at the end of the 
construction period (line (4) ). 

The same result is secured by making the computations year by year, as 
shown in the following: 


Construction period, 8 years 





| Investment Unpaid 
to date interest 





First year of construction: 
Funds required first year (44 of $788,265,000) - 
Interest for year at 244 percent.__.___......-__-- 





Investment end of first year 
Second year of construction: 
Investment from previous year ___- 
Funds required second year 


Sa ie 
Interest for year at 246 percent_. 


Investment end of second year_.- Ere ---.| 204, 517,000 
Third year of construction: : | 
Investment from previous year. ______- =) a .... 204, 517,000 | 
Funds required third year__....____- 98, 533, 000 


Subtotal... __. mod SOY Oe _. 303, 050, 000 
Interest for year at 244 percent. ___- xs iia . 7, 576,000 | | 7, 576, 000 


Investment end of third year | 310, 626,000 | 


In the same way, the computations would be carried out for the balance of the 
S-year period of construction and result in the figures shown in lines (2) and (4) 
by the Secretary's method: 


Total unpaid interest during construction period _- . $81, 832, 000 
Total investment end of construction period Loewe FS 


So at the start of the 75-vear period (the Secretary did not use a repayment 
period) there would be a total investment in the project of $870,097,000. The 
Secretary then computes this investment at 244 percent interest, compounded, 
for the 75 years getting the total shown in line (5) of the tabulation. He then 
deducts the investment, line (6), to determine what the gross interest would be, 
shown in line (7), for the 75-year period. 

Next, he takes the average annual net revenue from the project, determined 
as shown below, and computes What it would total in the 75 years at 214 percent 
interest, compounded, shown in line (8). The latter figure deducted from the 
cross interest, line (7), gives what he terms as the unpaid interest on the invest- 
ment, shown in line (11), amounting to $2,352,200,000, which is his answer to 
question 17 based on the increased construction cost of the project shown by the 
Bureau of Reclamation in the latest report submitted to the committee. 
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The average annual net revenue is determined as follows: 


Average annual revenue: 
From sales of irrigation water $3, 173, 500 
From sales of commercial power 13, 921, 600 
From sales of municipal! water 528, 000 


Total revenue $17, 623, 100 
Average annual costs: 
Operation and maintenance costs 
Replacement costs 2,2 "800 


Total costs 6, 816, 800 


Average annual net revenue 10, 806, 300 


Note that the Secretary has used all of the net revenue, line (8), to apply 
against interest on the investment, line (7), and none is applied to repayment 
of the construction cost of the project (question 17 asked him to assume a 75- 
year repayment period which he failed to do) so that at the end of the 75-year 
period the entire construction cost, as well as interest during construction, is 
still outstanding and unpaid. 

(The fact that the estimated average annual net revenue will not be realized 
during the initial period until Glen Canyon Dam is constructed has not been 
taken into account. The Bureau of Reclamation has admitted that until Glen 
Canyon Dam is built, the firm power output of the Bridge Canyon power plant 
will be only 3.5 billion kilowatt-hours per year instead of the 4.675 billion kilo- 
watt-hours upon which the power revenue shown above is based. This would 
reduce the annual net revenue by about $6,000,000 or to only $4,800,000.) 

The method used by the Secretary is equivalent to the year-by-year computa- 
tions shown in the following analysis: 


75-year period 





| In vestment to 


date Unpaid interest 


First year of 75-year period: | | 
Investment at start 75-year period academia : $870, 097, 000 | 
Interest for year at 244 percent____-- a fF lS 
Less net revenue for year_._...........:---.---.--..---. 10,806,000 | 
Interest unpaid for year eae 10, 946, 000 $10, 946, 000 
Plus investment at start of year ‘ 870, 097, 000 | 


Investment end of first year__- - will 881, 043, 000 
(Note that net revenue is not sufficient to cover the year’s ‘interest. 
The deficiency, $10,946,000, must, thereforp, be added to the outstand- 
ing investment in the project.) 
Second year of 75-year period: | 
Interest for year (244 percent of $881,043,000) $22, 026, 000 
Less net revenue for year_............-....-.----. ..---- 10,806, 000 
Interest unpaid for year___- MORES 220, 000 | | , 220, 000 
Plus investment at start of year__- a 881, 043, 000 
Investment end of second year id 892, 263, 000 | 
Third year of 75-year period: | 
Interest for year at 244 percent__.__.-..- . $22, 307, 000 
Less net revenue for year__....._---_-- 10, 896, 000 0 | 
Interest unpaid for year__.___.._- re 501, | 000 | . 501, 000 
Plus investment at start of year____.__._- 92, 263, 000 


Investment end of third year 903, 764, 000 
In the new way, the computations would be carried on for each of the 
remaining years of the 75-year period and total at the end of that period: 
Total unpaid interest end of 7! 5-year period (line (11) of Secretary’s 
computation) a ee ‘ 2, 352, 200, 000 


Total ee and — investment — in oe (line (15) | | 
of table_- ‘ re Oe . a gal uc 3, 222, 297, 000 | 


rhe unraid investment is made up of: | 
Construction cost f ; $788, 265, 000 | 
Interest during construction pe 81, 832, 000 | 

Unpaid interest during 75 years____--- 2, 352, 200, 000 


Grand total___- Padoll | ! 3, 222, 297, 000 


1 Total cost to the Nation’s taxpayers occasioned by the project. 
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Mr. Down. The first point I take up in this supplemental statement 
is the fact that the Secretary of the Interior did not correctly answer 
question 17. The question, as I show in the supplemental statement, 
reads as follows: 

How much interest on the national debt occasioned by the project would be 
borne by the Nation’s taxpayers, assuming a 75-year repayment period and a 
reasonable construction period? 

In his letter of June 28, Secretary Chapman gave the answer that at 
2.5 percent interest the interest cost to the Nation’s taxpayers would 
be a little over $2 billion. 

In explaining how this answer was computed he states, in part, 
that— 

Under our interpretation of the question we further assume that the revenues 
from the project, as well as compound interest on those revenues, should be 
applied against the interest cost. 

He makes no provision for payment of any of the construction costs 
of the project. 

He uses all the net revenues over a 75-year period to pay interest. 
In other words, he does not use a 75-year repayment period as asked 
by the question. He aE uses a 75-year period in which he accumu- 
lates interest but during which he does not pay off $1 of the construc- 
tion cost of the project. 

May I say this; had he paid off the construction cost of $708 million, 
the estimated cost at that time and now estimated to be over $788 
million, there would have been that amount less to apply against the 
interest cost. 

In other words, if he had taken this accumulation, with compound 
interest, of the net annual revenue, and had applied the part of it neces- 
sary to pay off the construction cost, there would have stad that much 
less interest to apply against the interest. It means then that this 
would have had the effect of increasing the interest cost to the Nation’s 
taxpayers by that amount. Therefore, the correct answer to question 
17 the Secretary should have given is $2,784,509,000. 

That is the $2 billion figure he did give, plus the $708 million of the 
capital costs, which the question asked him to pay off in 75 years, which 
he did not do. 

On the basis of the latest construction costs submitted to the com- 
mittee by the Bureau of Reclamation, in Mr. Coe’s statement of 
$788,265,000, the interest cost of the Nation’s taxpayers during the 75- 
year period becomes $3,140,000,000. 

Bear in mind that this is the interest cost during the 75-year period 
alone, and does not include interest during the construction period 
which, when added, makes the total cost to the Nation’s taxpayers, 
as shown in the tabulation, column 1, to be $3,022,297,000, based on 
the Secretary’s assumptions. 

Now then in column 2 we revised the Secretary’s assumptions, as 
I explained before, by assuming a more realistic 15-year construction 
period instead of the 8-year period he had used. We gave you the 
references to show where the Bureau of Reclamation and Senator Mac- 
Farland had agreed that the construction period would be more likely 
15 years than 8. We also allowed for a 10-year irrigation develop- 
ment period, which the Secretary is allowed to give under the recla- 
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mation law, and which has been recommended in the report co- 
tained in House Document 136. 

On the basis of the revised assumptions the interest cost alone dur- 
ing the 75-year period becomes $4,239,000,000, and the total cost to the 
Nation’s rep: geri including interest during construction, and inter- 
est during the development period, totals $4,526,000,000. 

I will discuss part Ii of the supplemental statement. Now as I said, 
the Secretary has had experience in compiling this type of a table 
because he has had to do it in actual practice at Hoover Dam ever since 
the dam went in operation back in 1936. I have tried to set out in 
detail the computations in the table to show you just what the Secre- 
tary did. I can assure you it is the correct way and I hope it will 
explain the table and make it clear to you. 

I might suggest that you take my statement and turn to the tabula- 
tion on page 2, as I will refer to the figures shown under column | 
by numbers shown for the various lines that appear there. If you will 
let me discuss it with you and if you will look at those figures I believe 
we can make better progress. At any time any of you have a question, 
just break in and ask it. 

Mr. Ener. Mr. Dowd, what you are saying is that large as the 
Secretary of the Interior’s figure is, what he has done over the 75- 
year period is apply all of the revenue to interest, plus taking interest 
on the revenue and applying that to interest 

Mr. Down. Yes, sir. 

Mr. Ena. In other words, what he ended up with was what the 
cost to the Nation’s taxpayers is net after deducting all revenue, plus 
interest on the revenue for 75 years, which was some $2,000,000,000, 
or whatever it was, and then he still has the project to pay for! 

Mr. Down. Absolutely. He still has the investment of something 
like $870,000,000. 

Mr. Enete. I notice you say he didn’t answer the question. He 
didn’t answer the question particularly technically because the ques- 
tion said assuming a 75-year period pay-out, but he did not make it 
yay out. 

Mr. Poutson. Will the gentleman yield at that point? 

Mr. Enete. Yes. 

Mr. Povutson. The United States tax foundation have just issued a 
report and in this report they very explicitly point out how this tax 
is figured and how it amounts to $2,075,000,000. Is that not true? 
You have copies on your desk, each one of you. I am inserting it in 
the record. 

The Cuarrman. | take it then you are saying that the Secretary's 
answer to that question is not good? 

Mr. Down. No, sir; he does not fully answer the question. It is 
good as far as he went, but he did not answer the question. 

Mr. Eneir. Mr. Dowd, probably when he got through figuring it 
out, and after applying all the revenue of the project for the 75 years 
to the interest, plus applying all the interest on the revenue for 75 
years, the figure was so staggering at that point that he just could 
not stomach the idea of going on and figuring out how he was going 
to make the project pay out. 

Mr. Down. It would have been about $2.800,000,000. . 

Mr. Enate. I do not blame him for trying to back off that. 
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Mr. Dowp. After I show you the way he has computed the trans- 
actions at Hoover Dam over the last 14 or 15 years, I think you will 
see more reason to question why he did not use the repayment period 
that the committee asked him to use. 

Now we come down to the explanation of the method used by the 
Secretary in his answer, and the figures are shown in column 1. The 
Secretary, in his answer to question 17, assumed 8 years as the period 
durin which construction of the project would completed, and 
also that construction funds would be spent in equal amounts for each 
year of the 8-year period. For the first year of construction, one- 
eighth of the total construction funds would be required ; by the fourth 
year, four-eighths, and so on, until for the eighth year, the last year 
of construction, all of the funds would have been advanced and out- 
standing against the project. 

This 1s equivalent to the total construction funds, line 1, having been 
outstanding for one-half for the construction period, or for 4 years, 
and that is shown in his line 2. 

He then computes compound interest at 2.5 percent annually on the 
total construction fund for 4 years, line 2, which, added to the con- 
struction cost, gives the investment in the project at the end of the 
construction period, and that is shown in line 4. This is a common 
procedure. 

The same thing happens every time you make a loan from the bank 
or you borrow money. Of course interest starts to accrue on that 
money from the date of the loan. During the construction period you 
have no revenue coming in from the project to pay the interest, so 
the interest goes right on adding up as part of the principal and like- 
wise accrues interest. That is exactly what the Secretary does, and 
he comes out with what he calls total investment at start of repayment. 
period, $870 million. 

Now the same result is secured by making the computations year 
by year, as shown in the following, and if you will just follow the 
figures in my supplemental statement, while I discuss them, it will 
show you exactly what he did and why it is reasonable. 

For the first year of the construction period, one-eighth of the funds 
are required, heat $98 million. 

In parenthesis at this point, might I add that I can’t imagine Con- 
gress appropriating $98 million a year for one reclamation project- 

Now, the interest for the year at 2.5 percent is about $2,500,000, 
and adding that to the funds required, you have an investment at the 
end of the first year of $100,996,000, since, of course, the interest is 
unpaid, it is shown to the right as unpaid interest. 

For the second year the same thing happens. You take the invest- 
ment from the previous year of $100,000,000; you add on the funds 
required for the second year, which is another $98,000,000, and yout 
vet a subtotal of approximately $200,000,000, on which the interest. 
for 1 year is about $5,000,000. Adding that on to the subtotal, your 
investment at the end of the second year is $204,000,000; for that: 
] year, interest is $4,988,000. The same procedure is followed for 
the third year, and for the fourth year, and so on for each year of 
the 8-year period. When you get through with the 8 years you have 
the figures shown in lines 2 and 4 of the Secretary’s answer. 
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In other words, you would find $81,832,000 being the unpaid interest, 
and the total investment, which is the interest unpaid plus the con- 
struction or capital costs, is $870,000,000. 

Now, turn again to the tabulation on page 2 of my main statement. 
At the start of the 75-year period, the Secretary did not use a repay- 
ment period, as I have pointed out, there would be a total investment 
in the project of $870,097,000. 

The Secretary then computes this investment at 2.5 percent interest, 
compounded for the 75 years, getting the total shown in line 5 of 
the tabulation. That is the investment of $870,000,000 with compound 
interest at 2.5 percent annually for the 75 years. 

He then deducts the investment, line 6, to determine what the gross 
interest would be, shown in line 7, for the 75-year period. Next he 
takes the average annual net revenue of the project, determined as 
shown below in the supplemental statement, and computes what it 
would total in 75 years at 2.5 percent interest compounded annually, 
as shown in line 8. 

The latter figure, that is line 8, deducted from the gross interest in 
line 7, gives what he terms as the unpaid interest on the investment 
shown in his line 11, amounting to $2,352,200,000, which is his answer 
to question 17, based on the increased construction costs of the project 
shown by the Bureau of Reclamation in the latest report submitted 
to your committee. 

The average annual revenue is computed by determining the gross 
annual revenue made up of revenue from the sales of irrigation water, 
a little over $3,000,000; from the sales of commercial power, about 
$14,000,000; and from the sales of municipal water of $528,000; or a 
total gross revenue per year of $17,623,100. 

Now, from the gross annual revenue is deducted the average annual 
expenses made up of the operation and maintenance, in the amount 
of $4,610,000, and replacement costs of $2,206,800, or a total annual 
cost of $6,816,800. The difference is the average annual net revenue 
of $10,806,000. 

Note that the Secretary has used all of the net project revenue, line 
8, “Annual net revenue compounded at 2.5 per cent for 75 years,” to 
apply against interest on the investment, line 7, and none is applied 
to repayment of construction cost of the project. 

Question 17 asked the Secretary to assume a 75-year repayment 
period, which he failed to do. At the end of the 75-year period the 
entire construction cost, as well as interest during construction, is 
still outstanding and unpaid. 

(The fact that the estimated average annual revenue will not be 
realized during the initial period until Glen Canyon Dam is con- 
structed has not been taken into account. The Bureau of Reclama- 
tion has admitted that until Glen Canyon Dam is built, the firm power 
output of the Bridge Canyon power plant will be only 3.5 billion kilo- 
watt-hours per year, instead of the 4.675 billion kilowatt-hours upon 
which the power revenues shown above are based. This would reduce 
the anual net revenue by about $6,000,000 or to only $4,800,000. ) 

Refer now again to my supplemental statement showing detailed 
computations for the 75-year period. The method used by the Secre- 
tary is equivalent to the year-by-year detailed computations shown 
in the supplemental statement. For the first year of the 75-year 
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riod we have at the start the investment, which he shows in his line 
4, of about $870,000,000; interest on that for 1 year at 2.5 percent is 
$21,752,000, less the net revenue for the year, as I just showed you 
how it is computed, of $10,806,000, leaves interest unpaid for the year 
of $10,946,000. 

Now if you add to that the investment at the start of the year you 
find what the investment is at the end of the year. Note that net 
revenue is not sufficient to cover the year’s interest; the deficiency, 
$10,946,000, must therefore be added to the outstanding investment 
in the project. That is exactly what a banker would do if you were 
borrowing money from him, and that is exactly what has been done 
and is being done at Hoover Dam, 100 miles downstream on the Colo- 

rado River from the location of the Bridge Canyon Dam. 

It is just the ordinary good-business method follow ed in borrowing 
money. When you are determining what this project is going to cost 
the Nation’s taxpayers, I say you should use ordinary good common 
business sense and methods as a basis to find out what it is going to be. 

Now for the second year of the 75-year period: The interest on the 
investment, such investment being that at the end of the first year, 
during the second year amounts to $22,000,000. Now take off the net 
revenue, all the net revenue applied against the interest of $22,000,000 
and you have a deficiency, or interest unpaid for the year, of over 
$11, 000, 000. 

Add to that.the investment at the start of the year and your invest- 
ment at the end of the second year is $892,000,000. That is an example 
of how it works. 

Now in the same way you can go through each year of the 75 years, 
and at the end of the 75 years, you would come out with the same 
figures that are shown in the tabulation on lines 11 and 15. 

In other words, you would show that at the end of the 75-year 
period the total unpaid interest would amount to $2,352,000,000, and 
the total outstanding and unpaid investment at the time, or the debt 
against the project, would be $3,222,297,000. We then show how the 
latter figure is made up. It is made up of the construction cost of 

$788,265,000, plus the interest during construction of $81,832,000, and 
plus the unpaid interest during the 75- year period of $2.31 52,000,000, 
making the grand total of $3,999, 297,000, which is the total cost to 
the Nation’s ti ixpayers, occasioned by the project, not just the interest 
alone. 

That is the total cost. 

Mr. Pounson. Will the gentleman yield ? 

Mr. Down. Yes. 

Mr. Povrson. That is on the basis that it is only going to cost 
$788 million ? 

Mr. Down. That is right. 

Mr. Povuuson. And if, according to the record of all of the other 
projects they run about three times as much by the time they add 
on all the additions and the like they are going to get into figures 
so high you could almost be afraid to present them here wouldn’t you? 

Mr. Down. What it should bring home to this committee is what 
happens to the Nation’s taxpayers “when you increase the repayment 
period beyond 40 years and no interest is returned to the Treasury. 

In other words, in our reclamation projects, when you allow a 40- 
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year-repayment period without interest and interest cost to the Gov- 
ernment is 2.5 percent, what the water user does is to pay the United 
States the equivalent of 2.5 percent interest for 40 years, and then 
the United States forgives the principal. But if you increase that 
to 60 years, if you give him a 60-year-repayment period, then his 
aan payment on principal does not even pay the interest on thie 
capital cost of the project. The interest simply piles up the debt 
against the Nation’s taxpayers. Serious consideration should be given 
to this increasing the period allowed for repayment and the effect it 
has on the cost to the Nation’s taxpayers. 

The Cuarrman. Mr. Dowd, I take it that you do not regard this 

»roject, if it should be enacted, a very profitable thing for the United 
tates. I gather that from the figures that I have just heard. 

I would like to ask you this question: A hundred years ago, or 102 
years ago, as a matter of fact, the United States acquired the area 
now occupied by California, Arizona, New Mexico, Nevada, and 
some other neighboring possessions, and paid $15 million cash. That 
was 102 years ago. 

Since that time the United States Government has spent a great deal 
of money in the States occupying this Pacific Southwest. 

Have you ever calculated the interest cost to the American taxpayer 
on the original $15 million, plus the “interest cost” on the many hun- 
dreds of millions of dollars that have been added during the past 102 
years? Have you ever calculated that? 

Mr. Down. I fail to see any comparison at all. 

The Cuatrman. Well, I do too, but that is a brand of your arith- 
metic. 

Mr. Down. No, sir; here is the fact. Here is Bridge Canyon pro- 
posed on the Colorado River; right below a hundred miles is Hoover 
Dam. You are conducting Hoover Dam financially one way and you 
are conducting or propose to conduct Bridge Canyon Dam in another 


way. 

Fah why should you do it? In other words, no one yet has been 
able to give a real good reason why the taxpayers of this country 
should provide the entire West with a power system, not only power 
dams and power plants, but transmission lines and substations that 
will-cost perhaps 6 to 8 billion dollars, without a dollar of interest 
coming into the Treasury of this country. 

Just why should the West expect it? But that is what is proposed. 

The CuarrmMan. I recognize that as valid, but I am talking about a 
different thing. I am critical of how you Californians show up 
“interest costs” without considering balancing benefits and income. 

The Hoover Dam costs something over $100 million. It is expected 
to last at least a thousand years. Have you ever taken the initial 
$100 million and compounded the interest at, say, 3 percent? 

Mr. Down. That is exactly what the Secretary is doing and I will 
bring in a table this afternoon or tomorrow morning that will show 
you how he has computed it that way. He takes each advance that 
he gets from the Treasury, he computes 3 percent interest per year on 
that, and he then takes the 3 percent interest on any outstanding 
balance for the previous year, and from the total he deducts what is 
paid back by the project. 

The Cuarrman. That is what I am driving at—the tremendous 
interest involved 
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Mr. Down. Let me explain to you, sir. He compounds interest 
during construction ; he compounds interest until it is paid. It wasn’t 
until 1948 that the power revenue wiped out the last of the accrued 
unpaid interest against Hoover Dam computed at 3 percent com- 
pounded annually. 

The CuarMan. This is what I want to ask you: Suppose he does 
that for a thousand years. What would be the total interest cost on 
the ss00ver Dam for the thousand-year period? Have you computed 
that! 

Mr. Down. That has no bearing. 

Mr. Povutson. Will the gentleman yield? 

Mr. Down. It is the taxpayers today that are putting out this money. 
It is the taxpayers today that are borrowing this money, not a 1,000 
years from now. 

The Cuamman. The point is of course the Hoover Dam is abun- 
dantly paying for itself, and properly so. 

Mr. Poutson. And paying interest. 

The Cuamman. Exactly so, and it should on commercial power. 

Mr. Down. Why shouldn’t Bridge Canyon Dam then? 

The Cuamman. You are saying the interest cost must be held up 
before this committee as a deterrent; the cost, the interest cost, must 
be computed, and that becomes a very large amount. It becomes bil- 
lions upon billions, but the project income will amount to billions upon 
billions also and counterbalance interest costs. 

Now if you had figured Hoover Dam without figuring the income, 
the wealth created, you could have frightened folks to death in 1928, 
so that the Hoover Dam would never have been built. 


It is only the one side of the ledger—the balance sheet—which you 
Californians are stressing, and that is the liability, the cost. 

Mr. Down. Before I get through I will stress the other side, and I 
will show you there is not one thing so far as the Nation is concerned 
that this central Arizona project will do that would not be done if the 
water is used where it should be under present commitments. 

On me of that you wouldn’t have to dedicate a billion five hundred 

i 


million kilowatt-hours a year to pump this water a lift of 1,000 feet 
to grow wheat and grain. You would let the power go into the com- 
merical and industrial markets where it is needed. 

The CHatrmMan. Our time is almost up. I want you to show us 
where this water would be used that will do what you have just said 
it would do. 

Mr. Down. Yes, sir. 

Mr. Enote. Let me ask you one question. 

What are you saying is this, isn’t it, Mr. Dowd, that on Hoover 
Dam the power users of southern California combined in that effort 
to build that dam and agreed to pay interest, pay it 3 percent com- 
pounded, and after they paid that, to retire the capital costs of the 
project ? 

Mr. Down. Not after; no. 

Mr. Encore. You mean while they were doing it? 

Mr. Down. Yes. In other words, they have to make their annual 
payments on the capital costs; if there isn’t enough left over to pay 
the interest for that year, that interest is added in and compounded 
at 3 percent each year until it is paid. 
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Mr. Encuz. I am glad to know that. What you said a minute ago 
was that it was not until 1948 they caught up on their back interest / 

Mr. Down. That is right. 

Mr. Enetx. Now they are paying their current interest, plus their 
charges against the construction costs. 

Mr. Down. That is right. 

Mr. Enexie. Which means that in a few years, the period of time you 
have on the pay-out 

Mr. Down. Fifty years. 

Mr. Eneue. Fifty years, you are going to pay out the interest ; you 
are going to pay out the construction costs, and then the Federal Goy- 
ernment has their project sitting there, grinding out money for the 
Federal Treasury, which will be applied, is that right ? 

Mr. Down. Or for any other purpose the Congress wants it to. [ 
simply say this: There isn’t anything in this economics of this coun- 
try that justifies having the taxpayers of this Nation provide the West 
with a complete power system that will cost 6 or 8 billion dollars, 
without the Treasury receiving a dime of interest for the cost of the 
money the taxpayers must borrow to build that system. That is what 
is being advocated in many places today. 

The CuarrmMan. I don’t want my friend here from the Second Dis- 
trict of California to minimize the value of Hoover Dam and its ap- 
purtenances. He says it will be sitting there grinding out money for 
the United States Treasury. Well and good, but in addition to that, 
it will be creating untold wealth, in addition to repayment, untold 
wealth, and that is a thing you gentlemen ought to consider when you 
are considering these astronomical costs in interest on the central Ari- 
zona project. 

Mr. Down. Yes, sir, so will Henry Ford’s automobile plant, but you 
are not asking the taxpayers to go out and build his plant without 
interest for him. 

Mr. Pou.son. Will the chairman yield? 

The Cuairman. Yes. 

Mr. Poutson. When you are bringing up how much money the 
United States has paid out for the State of California, the figures 
which were submitted for the record by Mr. Bow, submitted to him 
by the Library of Congress, show that in internal revenue collections 
alone that the State of California has paid back from 1863 to 1948, 
$23,345,262,000. 

Now as to the payment of $15 million, that is a very good invest- 
ment, but Mr. Morris put in the record some time ago and tried to 
show that California was receiving a great deal more; he put in the 
record that Arizona had received only $168,255,285, whereas Cali- 
fornia has received for flood control and irrigation $520,176,489. 

Now Mr. Bow submitted this tax table, which showed that Arizona 
had paid in $497,292,000, and California had paid in $23,345,262,063, 
and when you figure that up that shows for every dollar which Arizona 
has received from the Federal Treasury for flood control and irriga- 
tion, she has paid back $2.95 into the Treasury as taxes, whereas Cali- 
fornia, for every dollar she has received in flood control and irriga- 
tion, she has paid back $44.87. 

That is, for every dollar she has received she has paid back that 
amount. In other words, that will make a very good comparison for 
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the figures that Mr. Morris started out to show wherein California was 
receiving an undue share. It reverses itself by the figures which I 
brought out. 

That is an investment on the’$15 million. 

Mr. Enete. If the gentleman will yield, what you are saying is 
that the Treasury has netted $2.95 from Arizona, and $44 something 
from California ? 

Mr. Pouxtson. That is right. 

The Cuatrman. I am delighted to get those figures, but I am more 
delighted to find out that these gentlemen from California do after all 
have a double-entry system of arcrameartieth that when they draw up 
a balance sheet they actually do show both sides except in the case 
of this Arizona project. 

Thus far I have gotten the impression that there is only one side to 
a balance sheet, and that is the cost, and that is the thing that has 
been held up before us here against the central Arizona project. 

I want to assure you Californians that I have taken delight in the 
total great investments made over there, and I do know that it was a 
good investment, whether it is the original $15 million or the later 
$15 billion, or whatever it might amount to, but the point is, gentle- 
men, we ought of course to consider all costs, interest costs, and all 
phases of such an investment. Let it be understood that where there 
is no vision, the people perish, and if you insist on curbing all expend- 
itures on facilities to produce wealth, you are going not only to con- 
sign a large part of this country forever to the desert, but you are 
going to decrease the taxpaying base underlying our huge national 
debt. 

In other words, you will chop down one or two or three or more of 
these props of the 48 props underpinning our huge national debt. 

That is a thing I want the committee to be thinking of very seriously. 

Now gentlemen, Mr. Dowd has gotten started on his testimony, but 
not nearly through. What is your pleasure concerning an afternoon 
session today? I think we cannot have one beginning tomorrow. 

(Discussion off the record.) 

The Crarrman. In view of the sentiment of the committee, the 
committee stands adjourned until 10 o’clock tomorrow morning. 

(Whereupon, at 12 o'clock noon, the committee adjourned, to re- 
convene at 10 a. m. Tuesday, April 10, 1951.) 
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TUESDAY, APRIL 10, 1951 


Howse or REpreseNTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10:a. m., Hon. 
John R. Murdock (chairman) presiding. 

The CuatrmMan. The committee will come to order. We will try to 
yroceed with our hearings. We will have to have a short session today 
vecause the House convenes at 11 o’clock. We have some vital and 
highly controversial legislation before the House, especially today and 
tomorrow, so we are going to have to avail ourselves of all the time we 
can possibly crowd into these hearings. 

Mr. Dowd was on the stand at the time of the adjournment yester- 
day. Mr. Dowd, will you take the stand please? I am not quite sure 
where you were in your prepared statement. Do you have it marked ? 


STATEMENT OF M. J. DOWD, TECHNICAL ADVISER, COLORADO 
RIVER BOARD OF CALIFORNIA—Resumed 


Mr. Down. I had about concluded a supplemental discussion of point 
No. 3 dealing with the cost to the Nation’s taxpayers, showing how the 
Secretary had computed his figure of interest cost. 

I am sorry more members aren’t here because in concluding that 
subject, as I told you yesterday morning, I have a tabulation that is 
taken from the Ninth Annual oer of the Secretary of the Interior 
of operations under the Boulder Canyon Adjustment Act. 

You will recall that Mr. Bimson said he couldn’t understand the 
computation of compound interest on the project; that it was foreign 
to him. I told you yesterday that just a hundred miles downstream 
from the proposed Bridge Canyon power dam was the Hoover Dam 
and power plant that has been in operation since the middle thirties 
and which was constructed under the Boulder Canyon Project Act, 
and the Boulder Canyon Adjustment Act. It is the type of power 
project that many of us in the West feel that we are justified in asking 
the Nation’s taxpayers to finance. 

We don’t feel we are justified in asking the Nation’s taxpayers to 
put up billions of dollars and have them carry the interest on it for 50 
or 75 or 100 years, such as proposed by Bridge Canyon and some other 
power projects in the West. 

This tabulation, which I would ask be put into the record at this 
point in tota, because it is quite important, is entitled “Summary of 
Advances to the Colorado River Dam Fund, as of May 31, 1950,” 
then in brackets, “With interest on advances at 3 percent.” The tabu- 
lation is as follows: 
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Under the Boulder Canyon Project Act, there was a very construc- 
tive and I think businesslike procedure set up. All moneys are ob- 
tained through appropriation by the Congress, and are advanced to 
the Colorado dam fund. From that fund expenditures are made for 
the construction, operation, and maintenance of Hoover Dam and 
the power plant. 

Then all revenues received from the sale of power and water go back 
into the Colorado River dam fund and are accounted for and then this 
fund repays to the Treasury the advances, plus interest at 5 percent 
until the advances are repaid. 

That does not mean the project starts paying the 3 percent when the 
power plant goes into operation. It means the 3 percent is charged 
from the time the advances are made. This tabulation carries thr ough 
the financial operations from the beginning until May 31, 1950. 

Under the Boulder Canyon Project Act the first $25 million has 
been allocated to flood control, a very nominal amount considering 
the actual flood control benefits to the entire lower river, but it is not 
forgiven. The payment is simply postponed until June 1987 and 
then must be returned to the Treasury, so this table starts in with 
the advances that are to be repaid with interest. 

You will notice the first column is for the various years, each one 
ending May 31. The $25 million was exhausted by 1933 so the pay- 
ments with interest start in that year. 

The first column to the right of the years shows that advances in 
1933 were close to $12 million. The second column’to the right shows 
that interest at 3 percent for the year on those advances “from the 
time they were actually made was $101,500. The total of the two, 
advances plus interest, for the year, is $11,992,000. That of course is 
all for that year. 

Now for 1934, the advances were about $18 million. The interest on 
these advances for 1934 of roughly $18,500,000 amounts to $250,000, 
in rough figures, so that the advances plus interest on advances is 
$18,674,000 for the year 193 

Now here is where they compute compound interest. You will 
notice the fourth column says “Interest on amount outstanding prior 
year.” 

The $359,000 shown in the fourth column for 1934 is 3 percent inter- 
est on the outstanding balance at the end of 1933, of $11.992.000. In 
other words, interest is charged on interest, as it should be, because 
that is the way the taxpayers ‘have to pay it. 

Now then when you come down to 1935, you go through the same 
procedure. The fourth column, “Interest’ on amount outstanding 
prior year,” is made up of $11,992.000 for 1933, plus the $18,674, 000 
for 1934, plus the $359,761 for interest on ere prior vear bal- 
ances, in column 4, and the three added together at 3 percent interest 
gives the $930,776. 

In other w ords, any money advanced and any interest due on the 
advances carry 3 percent interest until they are paid, and that is the 
way it should be of course. 

The Cramrman. Don’t you mean 4 percent interest? It was 4 per- 
cent prior to 1940. 

Mr. Down. This is under the adjustment act, sir, which provided 
“percent. Uncle Sam figured he was a little too strong at 4 percent, so 
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with some inducement and a little bribe I mentioned the other day, 
to the upper basin States, we got the interest cut to 3 percent. 

The Cuatrman. I assure you Arizona received no bribe on that al- 
though I remember that I fought for that measure. 

Mr. Down. Yes, because Arizona gets $300,000 a year in cash out 
of this deal. 

The Cuaiman. That is right. 

Mr. Down. I would hope you wouldn’t oppose it, sir. 

The CuarrMan. I did not oppose it. I was for it. However, that 
$300,000 annually for 50 years, I take it, just about counterbalances 
another favorable provision of the preceding law, of which we were 
not too sure at that time we were going to be able to avail ourselves. 
We wanted to improve the law in general as well as Arizona’s part. 

Mr. Dowpv. Now coming across to the right-hand side, the first 
column shows reimbursements. Of course, until the power plant 
went into operation there could be no reimbursement because there 
was no revenue coming in, but during all the time up until there were 
reimbursements, the interest on the advances was accumulating at 5} 

vercent compounded. In 1938 there were two reimbursements, one of 
$700,000 and one of $400,000. They were evidently made during the 
year, not at the end of the year, because there was an allowance in 
column 6 of interest on those reimbursements. 

Since interest was charged for the whole year on the total amount 
accrued if a payment were made for instance, at the 6-month period. 
3 percent interest would be allowed as a credit for the other 6 months 
of the year on that reimbursement, which of course is perfectly justi- 
fiable. As I say, there was a reimbursement of $1,100,000 in 1938. 
That was the first year of reimbursement. 

The interest credit totaled about $29,000 (column 6), or in other 
words, there was a credit to the project of $1,129,000, say, $1,130,000 
in 1938 and that deducted from the total due for the year brought 
about the unpaid total for the year of $7,278,000 that is shown in 
column 7. 

You will notice that the total amount due each year in column 7. 
taking into account the left-hand side, showed about $12,000,000 in 
1933, $19,000,000 in 1934, $24,009,000 in 1935, $21,900,000 in 1936, and 
$9,800,000 in 1937, so by reason of the application of the reimburse- 
ments and the interest on reimbursements for 1938, the amount due 
for that year that was not paid was $7,278,000. 

Now there is no need of going through this for each year as I have 
shown you how it works. I call your attention to column 8 “Memo 
randum, unpaid interest”. You will note that it wasn’t until 1950— 
well, they did clean up the interest back in 1946, but they went in the 
hole again—in 1950, the back interest is all paid up. All the time the 
interest remained unpaid it carried 3 percent interest. We see how 
the Congress has provided that this power project, 100 miles below 
the proposed Bridge Canyon power project, is required to pay in 
order that the Nation’s taxpayers aren’t burdened by the building of 
this power project for the benefit of the Southwest. 

As I say, we feel the same principles should be applied to all power 
projects built in the West. There is no reason why our Nation’s tax- 
payers should be asked to go out and borrow 6, 8, or 10 billion dol- 

ars, and loan that to the West without interest to build complete 
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ower plants, transmission lines, substations; there isn’t anything 
in the economy of this country to justify it or warrant it, but that is 
what is being proposed for many power projects. — 

This tabulation then, shows you an actual year-by-year applica- 
tion of the principles I have been discussing, which the Secretary 
has used in his answer to question 17; what would be the cost of 
interest to the Nation’s taxpayers on this central Arizona project. 
Here is the actual working out of those principles year by year for the 
Boulder Canyon project, the Hoover Dam and power plant. 

Mr. Povtson. Would you ask that be inserted in the record ? 

Mr. Down. Yes, sir. 

The CuammMan. Without objection it will be included in the record. 

(The information appears on p. 687.) 

Mr. McMu ten. I have a question on that, Mr. Chairman. 

The Cuarrman. Yes, Mr. McMullen. 

Mr. McMoutten. I understand it is the purpose of this testimony 
and this schedule you have just introduced to show the committee that 
in the construction of the Boulder and Hoover Dams that compound 
interest was charged against that project and is being paid ? 

Mr. Down. Was and is being charged and paid. I said the Secre- 
tary figured his answer to question 17, the way he did because he had 
practice in doing it for the Hoover project, just 100 miles downstream. 

Mr. Bimson appeared before you in the roll of a big banker and 
said he couldn’t understand it. 

Mr. Poutson. Mr. Dowd, also the fact that they are paying the 
rate of 3 percent, which is higher than the recognized Federal rate 
today of 2.7; is it not ? 

Mr. Down. Yes; that is right. The Secretary’s answer was figured 
at 2.5 percent. This is carried at 3 percent as required by law, the 
Boulder Canyon Project Act. 

In that connection may I point out to you that if the United States 
is actually paying 2.5 percent on borrowed money that does not mean 
it is the cost of the money to the United States. There is a tremendous 
cost in administering the borrowing of the money, the printing of the 
bonds and notes, and so forth, and the cost of actually paying the 
interest on the money. In fairness to the taxpayer you can’t take 
just the exact amount it is costing in the way of interest paid by the 
United States on borrowed money. 

Mr. McMu ten. Just one other question, Mr. Chairman. Is there 
any dispute that the Hoover project paid compound interest ? 

Mr. Down. I don’t believe so, sir, and I thought it was well known 
until I heard the testimony here by your witness that he never heard 
of it. No banker would figure money that way he said. I don’t know 
whether he is accustomed to making loans for power plants or power 
works, irrigation systems, and so forth, but I know that our district 
has borrowed now somewhere around $45,000,000 to $50,000,000, and 
we never escaped paying compound interest on any bonds that we 
put out. 

Now I think you have the other tabulation that goes with this, which 
is entitled “Boulder Canyon Project, Hoover Dam and Power Plant 
(Financial Status as of May 31, 1950).” 

It is a summary in brief form of the calculations and results shown 
by the first tabulation that I have just discused with you. 
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I would ask that it appear in the record at this pot. I will just 
discuss it briefly with you. 

The Cuairman. Without objection, it may be entered at this point. 

(The information is as follows:) 


Financial status of Hoover Dam and power plant, Boulder Canyon project 
as of May 31, 1950 


Advances to Colorado River dam fund (by U. 8. Treasury) : 
First advance allocated to flood control (payment deferred 
without interest until June 1, 1987) $25, 000, G00, 00 
Advances repayable with 3 percent interest 124, 549, 940. 62 


Tipbhh MEER see cs. cho ete i 149, 549, 940. 62 
Interest on advances: 
Accrued interest through May 31, 1950 ; 47, 347, 


Total advances and accrued interest 196, S897, 








Less repayments to U. S. Treasury: i 
Repayment on advances__--_.--.----.-_-__-~---- 13, 108, 575. 23 
ee BRA atin GE Lae i SIRT al eal el ag lol 47, 347, 727. 18 


Total repayments to United States_____--_ Peat ey esas? 2s 60, 456, 302. 41 








Total long-term debt, due U. 8S. Treasury_.-..._-------~-~ 136, 441, 365. 39 


In addition to the foregoing, power revenues -have paid all operation and 
maintenance expenses and as of May 31, 1950, provided a cash balance in-the 
replacement fund of $6,079,860.27. 

Also, out of power revenues, payments have been made as follows, to May 
31, 1950: 

To State of Arizona : $3, 900, 000 
To State of Nevada 3, 900, 000 
6, 500, 000 
14, 300, 000 


NoTe.—Payments are made to each of Arizona and Nevada at rate of $300,000 per year 
and to the Colorado River development fund at rate of $500,000, which for first 15 years 
is exclusively for use in upper basin. 


Source of data: Ninth Annual Report of Operations Under the Boulder Canyon Project 
Adjustment Act, January 1951. 


Mr. Down. The advances to the Colorado River dam fund as of 
May 31, 1950, are shown to be the $25,000,000 flood-control allocation, 
which as I said is not made nonreimbursable—payment is simply 
deferred until 1987—and the actual advances that will carry 3 per- 
cent interest of $124,549,000, making the total of approximately 
$150,000,000 that has been advanced on that project. 

Mr. D’Ewarr. Is it contemplated this is advanced for flood control 
and is going to have to pay interest ? 

Mr. Down. No, sir. 

Mr. D’Ewarr. Why is it included in that total ? 

Mr. Down. It is not included in the advances repayable at 3 per- 
cent interest. It is included in the “First advance allocated to flood 
control (payment deferred until June 1, 1987),” $25,000,000. That 
is the first item. 

Mr. Sartor. Is that amount to be repaid ? 

Mr. Down. Yes, sir, not with interest. It is to be repaid, but not 
with interest. The payment is deferred until June 1, 1987. In other 
words, this project, which also I say is logical and proper, repays 
itself, its entire capital cost with 3-percent interest in 50 years. That 
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iscommon sense. This idea of going out and predicating a reimburs- 
able project on a mythical guess as to what power may be worth 70 
or 80 years from now is not businesslike. It should not be done. No 
one can guess it. It is bad enough to try to guess 50 years, but here 
in this-case the Secretary had to go out ail ennai secure signed 
firm contracts to buy this power for 50 years before he was allowed 
to spend a dollar to build the dam and power plant. 

That also makes sense, if you are going to protect the Treasury and 
the taxpayers of this Nation. 

The total advances amount to about $150,000,000. Now the interest 
on the advances accrued through May 31, 1950, you will notice, are 
$47,000,000, which, on the first tabulation is the sum of the interest on 
advances, plus the interest on amount outstanding prior years, less 
interest on reimbursements. 

In other words, it is again the compound interest. The total interest 
is getting up close to $50,000,000. In round figures, the total advances 
and accrued interest total is about $200,000,000. 

Mr. D’Ewarr. Isn’t that figure on your first page interest on amount 
outstanding prior years $46,147,000, and on your second page the 
figure is different ? 

Mr. Down. Look at column 2 on the first page under the heading 
“Interest on advances.” The interest on advances is the straight 
interest at 3 percent on the advances for that year. Column 4, “In- 
terest on amount outstanding prior year,” is the interest on the ad- 
vances and interest outstanding for the prior year. The sum of those 
two columns less interest on reimbursements, sir, makes up the 
$47,000,000. 

. Mr. D’Ewarr. It says on the first page $123,900,000, and on your 
second statement $124,549,000. 

Mr. Down. Where, sir? 

Mr. D’Ewarr. Total of your third column on the first sheet is 
$123,937,000. Then turning to your second page, advances repayable 
with 3 percent interest, $124,549,000. 

There seems to be a difference in the totals. 

Mr. Down. That difference is shown at the bottom of the first tabu- 
lation, sir. If you will notice the summary down there, May 31, 
1950, total advances, $122 million, which checks with column 1, and 
then the third figure, plus appropriations not advanced, $2,500,000. 

Now on the summary sheet it is evidently assumed that the $2.5 
million was the same as advanced. That makes the sum of $122 mil- 
lion plus the $2.5 million, or the $124.5 million, shown in the second 
figure on the summary statement that I gave you. 

Now we come down to the item headed “Less repayments to the 
United States Treasury.” » 

This is interesting. Up to May 31, 1950, the project repaid $13 
million on the advances, and close to $50 million in interest. In other 
words, the project has repaid into the Treasury $60,500,000. 

Now this is what is interesting. $60,500,000 is about half, you 
might say, of the repayable advances of $124 million shown near the 
top of the sheet. In other words, under the theory of financing, as 
proposed for Bridge Canyon project and some other power projects in 
the West, by this time, after only 17 years, the Hoover Dam project 
would have repaid half of its capital cost. Actually though, when you 
figure it on the basis of what it costs the taxpayers and make the 
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project reimburse interest to the taxpayer, the project has only re- 
turned $13 million of its capital cost. The $50 million in interest ha 
come back to the taxpayer to pay the taxpayer for what he had to pu 
out to borrow this money. 

Now if that does not make sense and good common business judg- 
ment I would like to know what does. The long term debt then, due 
the United States Treasury, as of May 31, 1950, is about $136 million. 

That figure is made up of the column 7 of the detailed tabulation, 
showing a total amount due as of May 31, 1950, of about $109 million, 
plus the $25 million for flood control that is deferred until 1987 and 
plus the $2.5 million, which, on the detailed tabulation is shown as 
appropriated but not advanced; for this purpose, the Bureau evi- 
dently considered it same as having been advanced. 

That is not all. In addition to the power revenues repaying these 
sums of actual cost, including interest and interest on the interest, 
that it costs the taxpayers of this Nation, also out of power revenues, 
payments have been made as follows to May 31, 1950: To the State of 
Arizona, $3,900,000 in cash; to the State of Nevada, $3,900,000 in 
cash ; to the Colorado River development fund, $6.5 million, or a total 
of $14,300,000. 

These payments are made to each of Arizona and Nevada, at the 
rate of $300,000 per year, and to the Colorado River development fund 
at the rate of $500,000 a year. For 15 years this $500,000 a year is a 
gift to the upper basin States of the Colorado River, which, as I said 
the other day, was nothing other than a bribe to get their vote for the 
reduction in interest from 4 percent to 3 percent. Just imagine. 

So you find out then, that in addition to paying all of the principal 
due and interest, this project in these few years has also paid $14,300,- 
000 to these States and to the Colorado River development fund. 

The Cuarrman. Mr. Dowd, may J 

Mr. Down. Just one more word. 

The source of this data, this sheet that I presented here, is from this 
same Ninth Annual Report of Operations under the Boulder Canyon 
Project Adjustment Act, dated January 1951. 

the Cuarrman. I don’t want to argue anything with you, but I 
simply want to have the record show that I do not agree with you 
that the $500,000 just mentioned to the upper basin for river develop- 
ment was a bribe. 

I was on the committee at the time; I sat through all of that. I re- 
member that. my colleague and' namesake, or kinsman from Utah, 
Congressman Abe Murdock, was not a member of the committee, but 
sat in with it. I remember quite distinctly the whole proceedings. 

My own feeling at that time was that less than half of the total 
dgvelopment of the river had been done by 1940 and that this whole 
area was going to require a tremendous lot of money and time to 
bring about its maximum development in the next 100 years or so, 
and that this measure was a wise provision, that that part of the 
river which had already been developed, California’s part mostly, 
should bear its portion of the expense to carry on the investigation 
up to the twig ends of the river, clear up to Wyoming and through- 
out, and that was the effect of the $500,000 annually during those 
15 years. 
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Mr. Down. Let me say, sir, in response, that I can see where per- 
haps there is an inference in what I said that I hadn’t the slightest idea 
of. It was not the fault of this committee that the $500,000 was set 
up this way. When I refer to the bribe, sir, I refer to what took place 
at a series of meetings, every one of which I attended, in the early 
thirties among these. States. I can say, because I know, the upper 
basin delegates hung out for a million dollars and it was finally com- 
promised and agreed to at $500,000 before the matter ever came to 
this committee. It was agreed to, as I say, and the committee passed 
the bill because all they knew was that it was an agreed fact. But I 
can’t see any reason why the Hoover Dam project, or the power users 
in Arizona, Nevada, and California, where we have irrigation projects 
and we weren't allowed one dime out of the Hoover Dam power 
revenue to apply against our irrigation projects, why should the peo- 
ple down there have to donate $500,000 a year to develop projects in 
the upper basin? You are going to have before you shortly the upper 
Colorado River Basin storage project, for which the sponsors are 
going to ask you for something over a billion dollars to build power 
projects in the upper basin; not one dime of interest will come back 
to the Treasury; something over $700,000,000 in interest they want 
to use for their own benefit up there. 

Do you suppose they will donate one dollar to develop or help pay 
for irrigation projects in the lower basin out of that power revenue ¢ 
You just suggest it to them and see where you get off. Of course they 
won t. 

Mr. Poutson. Would the gentleman yield? Wouldn't you change 
that term “bribe” to “influence”? 

Mr. Down. Well, call it what you want to. Maybe I spoke a little 
too plainly, but I have been in this thing since 1925, devoting a large 
part of my time to the Colorado River and its problems and I know 
what has gone on. A little later, when I come to it, I am going to 
tell you why { have another reason that Bridge Canyon Dam should 
not be built unless and until Glen Canyon Dam is authorized. 

A man may be a fool once, but he should learn by experience and 
we in the lower basin should have learned with the Hoover Dam ex- 
perience how to handle these things. So far as I am concerned, Bridge 
Canyon Dam is not going to be built until Glen is authorized, because 
we don’t want another repetition of this donating money, and so forth, 
in order to get support out of the upper basin States of the Colorado 
River. 

I thought the Hoover Dam pay-out was quite interesting as it shows 
the committee an actual situation, which backs up the Secretary’s 
computations as far as he went in answering this committee’s question 
17 as to interest cost, but, as I pointed out yesterday, it is not the total 
cost to the Nation’s taxpayer. Even on the unrealistic basis of an 8- 
year construction period for the proposed project, which, of course, 
I think the committee agrees is too short, but even on that basis those 
are the figures. I think the committee has to take the 3 billion dollars 
cost very seriously when considering this project. 

Mr. D’Ewarr. Mr. Chairman, would you care to inform the mem- 
hers of the committee just what Arizona uses the $300,000 per annum 
for! 

The Cuarrman. It goes into the general fund of State treasury and 
is issued for all such purposes as money out of the State treasury is 
concerned, 
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Mr. D’Ewarr. It is not used for irrigation ? 

The Cuarrman. No; it is not. I do not think it will be worth the 
committee’s time, but since I did sit on the committee at that time and 
was so interested in it, I recall that Clark County, Nev., hoped that 
$300,000 would be paid into the county treasury, and I presume that 
Mohave County, Ariz., had some dreams at one time similar to those, 
but they did not materialize. The $300,000 goes into the State treas- 
ury in Ariz na, and I presume it does in Nevada. 

May I say one more word on that? I think from the testimony 
already given, in my statements, plus Mr. Dowd’s, it might lead the 
committee to believe that Arizona has gotten a windfall here. So has 
Nevada. I want to tell you and have it in the record that I had much 
searching of soul in 1940, when this Boulder Canyon Readjustment 
Act was coming before the committee. I said to Carl Hayden very 
earnestly, “Should we endorse this, or oppose it ?” 

Well, now the question then was, What are the present provisions 
favoring Arizona‘ I cannot go into detail and enumerate all of 
them, but here it was proposed in 1940 that we not only change the 
interest rate from 4 percent to 3 percent, which I was mighty glad 
to do, to put the Pacific Southwest more nearly on a competitive 
basis, say, with the Pacific Northwest, at a cheaper interest rate, but 
I wanted to make sure that Arizona was going to get out of this total 
development in the lower basin something like what she ought to have 
and seemed to have under the earlier enactment. 

Now there were certain favorable provisions in the Boulder Canyon 
Project Act which applied, but which were wiped out or changed by 
this new act of 1940. 

The question in my mind—and I sweat blood over this—was, Does 
this payment of $300,000 to Arizona in lieu of taxes compensate for 
the loss of the earlier provisions which were a bit cloudy and indefi- 
nite? I pondered whether Arizona’s exchange at that time was a 
good one. 

Senator Hayden assured me that it would be a satisfactory change 
to substitute certainty for uncertainty, the amount being approxi- 
mately the same. Senator Key Pittman, of Nevada, had the same feel- 
ing, and Congressman Jim Scrugham, of Nevada, had the same feel- 
ing, so that the four of us did support the Boulder Canyon Project 
Readjustment Act, with the provisions just mentioned. 

I wanted that for the record. 

Mr. Dowp. Iam glad youdid. LIappreciate that. 

Let me say I don’t believe anyone in California has ever objected 
to the $300,000 going to Nevada and Arizona. We think it was 
based on a good principle. Although the project wasn’t developed 
by those States, it was located between the two States, and that the 
payment might be considered, in a way to be in lieu of taxes. Cali- 
fornia never objected to that, but we have not seen it applied to other 
power dams on the Colorado River. Neither do we see any thought 
of applying it to the proposed Bridge Canyon Dam; neither do we 
see any principle such as that suggested for application to proposed 
power dams in the upper basin of the Colorado River. We did feel 
quite badly, and I personally resented very much the circumstances 
and the way in which the $500,000—I won't say bribe, but inducement 
figure was set up and forced upon us. 





ee ee 


i VS | 


a mo > ob ee Om 


Se — 


CENTRAL ARIZONA PROJECT 697 


I think I am ready to proceed with point No. 4, unless there are any 
questions on the previous points, or discussions that I have had. 

Mr. Sayxor. Mr. Chairman. 

The Cuatrman. Mr. Saylor. 

Mr. Sartor. Mr. Dowd, in your testimony some time ago you made 
a statement, I believe, that if 2.5 percent interest is the amount that 
the Government pays for money, that it does not represent all of the 
charges, and you gave your reasons. 

Now by comparison I would like to ask you whether or not if under 
the present H. R. 1500, 2.5 percent interest is figured as the interest 
rate for compounding on the basis of 75 years, in your opinion that 
would 7 Trg the total cost to the taxpayers of this country in 
interest alone. 

Mr. Down. No, sir; I don’t believe so, for the reason you will find 
that right now the average interest cost to the Government is pretty 
close to 2.5 percent ; that is, the actual amount they pay out, the average. 
When you add your administrative costs onto it, 1 think you will find 
that actually it will be nearer 2.75 percent that it is costing the tax- 
payers to borrow this money and pay for it, in the way of handling, 
and so forth. 

Mr. Sayior. Do you know, Mr. Dowd, of any Government loans at 
the present time that are issued for 75 years at 2.5 percent ? 

Mr. Down. No, sir: I couldn’t say yes or no. I just don’t know. 
I have bought a few E bonds, which I know are now extended to 20 
years, and which pay 2.9 percent compounded semiannually. The 
Secretary’s figures are all based on compounding annually. I know 
that the F bonds, whereby you put in $18.75 and take out $25 in 12 
years, figure 2.53 percent compounded semiannually and I know that 
the Treasury is refunding now a lot of 2.5 percent bonds, billions 
it says, for 2.75 percent to cut down on the cost of handling the money, 
but I have no knowledge of 75-year-period bonds. They do have a 
lot of short term loans, just in and out, for less interest, but I couldn’t 
say as to the 75-year bonds. 

Mr. Saytor. Then in your opinion do you know of any reason for 
the Secretary’s arbitrarily taking 2.5 percent interest, for 75 years, 
: the basis of arriving at the figures he submitted to answer question 
17? 

Mr. Down. Well, sir, he took both 2 percent and 2.5 percent. 

Mr. Sartor. That is right. 

Mr. Down. I analyzed 2.5 percent because I just couldn’t see the 
2 percent. The Bureau of Reclamation in their presentation to you 
here also talked about 2 percent interest. I think you will find all 
the way through that as a rule, whenever the Bureau of Reclama- 
tion or the Secretary of the Interior gives you information on this 
project, they give it in a way to favor the project all they can. In 
other words, if there is any way that they can make their answer 
favorable to this project, that is the way the answer will be given. 

Mr. Sayror. Now, with regard to the second paper which you testi- 
fied from this morning, the financial status of the Boulder Canyon, 
Hoover Dam and power plant, has the Hoover Dam and power plant 
paid 3 percent interest for the past 17 years according to the caleu- 
lations which you have given to us? 
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Mr. Down. Yes, sir. The interest payments amount to close to $5) 
peor Tn is the 3 percent compounded on all amounts advanced 
until paid. 

Mr. Sartor. And what is the pay-out period of the Hoover Dam 
and power plant? 

Mr. Down. Fifty years. 

Mr. Sartor. And has the Secretary of Interior, or his duly author- 
ized agent, contracted for the use of all of the power produced at the 
Hoover Dam and power plant for 50 years? 

Mr. Down. Yes, sir; he had to do that; in other words, there is 
something interesting. I am glad you mentioned it. 

Under the Boulder Canyon Project Act before any money was ap- 
propriated, or any money expended, the Secretary had to secure con- 
tracts which would assure the United States of the return of all of 
this money with interest at 3 percent, just like I have shown you here. 
He contracted with the Department of Water and Power of Los 
Angeles, the Edison Co., two or three more private power companies. 
several other cities and the Metropolitan Water District of Southern 
California for the total firm supply. The Metropolitan Water Dis- 
trict had not yet built its aqueduct, but the district had to agree to 
take their share of the firm power and pay for it whether they used 
it or not. Actually the district did pay out about 4 million dollars 
to the Government for power that the district was not ready to use. 

Moreover, at that time Arizona of course was battling furiously 
against the Hoover Dam project and Arizona said she did not want 
any power. Nevada couldn’t use any right then, but thought she 
would use some later. The Secretary of the Interior set aside 18 
percent of the firm power of Hoover Dam for Arizona and 18 percent 
for Nevada, which they might use when they wanted it, but in the 
meantime the California agencies had to take it and pay for it. 

Mr. Sartor. Now is there anything in H. R. 1500 which says that 
the Secreary of Interior or his agent shall contract for the firm supply 
of power from Bridge Canyon ? 

Mr. Down. There is a provision there that he shall dispose of it to 
agencies, and so forth, but not prior to any appropriation. In other 
words, Uncle Sam goes in and spends the money first, just like he 
would on the central Arizona aqueduct. He would spend the money 
first and then hope he might get some contracts to repay it. On the 
other part of the Boulder Canyon Project Act, which was the All- 
American Canal project, a big irrigation project for 1 million acres, 
in that case too the Secretary had to secure contracts reassuring the 
repayment of that project under the reclamation law before he could 
spend a dime to build the project. 

Mr. Saytor. Now carrying it one step further, in your opinion 
should there be a provision placed in H. h. 1500, if it is reported out. 
that the Secreary should be required, before any appropriation is 
made, to secure a firm contract for all the power that is produced at 
Bridge Canyon? 

Mr. Down. Yes, sir. It seems to me that you people here are not 
handling your own money. You are handling the money of the 
Nation’s taxpayers. Heaven knows the tax burden now is almost 
excessive, and if we are going to go ahead with these developments and 
these power developments are worth-while developments and the West 
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should support those power projects, it seems to me you should handle 
the money of the Nation’s taxpayers in the same way as if you were a 
banker handling your bank’s money. There is no reason why in a case 
of a power oe, such as this, that contracts could not be secured so 
Uncle Sam knows where he is going to go. If you are going to provide 
for repayment over 75 years, as this bill provides, but say to the Secre- 
tary, as it does under the reclamation law, “You can’t make a contract 
for more than 40 years,” what in Heaven’s name will the Secretary say 
or how will he know what might be the value of that power 50 or 60 
or 70 years from now ¢ 

Just one more point. That does not mean you should allow some 
State or some one agency, because right now they can use the power, to 
grab it all. There should be protection in the contracts for the various 
States, tributary to that area, to withdraw power when they need it. 
You can provide for their future too, but there is no reason why 9 
can’t make a set-up the same as in the Boulder Canyon Project Act 
whereby the Nation’s taxpayers have some assurance before the 
spend their money that they are going to get it back and get it bac 
with interest paid into the Treasury. 

Mr. Saytor. The reason, Mr. Dowd, that I asked this last question 
is, as I understand the present reclamation law, the Secretary, unless 
such a provision would be placed in this act, has absolutely no author- 
ity to enter into a contract for electricity for more than 40 years. 

Mr. Down. That is correct. The interpretations that have been 
put on the Reclamation law by the Bureau of Reclamation, I think are 
entirely different than Congress ever intended. It is very unfortunate 
but that is the situation. There is no interest charged during con- 
struction period; the Bureau figures the repayment period from the 
time each unit goes into operation, instead of when the project actually 
goes into operation for the first time; there is nothing in the law, I 
admit, that gives any fixed period of years for the repayment period 
but the Secretary can’t make a contract for more than 40 years. 

That is generally covered by the Authorization bill itself, but ad- 
vantage is taken of every loophole, every possible strained interpre- 
tation that can be put on the reclamation law in order to get more 
money for some of these highly infeasible projects. Who pays the 
cost? It is the Nation’s taxpayers that pay the cost, not the Congress. 

Mr. D’Ewarr. Will the gentleman yield? 

Mr. Sayuor. Yes. 

Mr. D’Ewarr. I don’t follow you, Mr. Dowd, in your argument 
that there must be a firm contract for all the power that will be de- 
veloped. I know a private utility, for instance, that is building a 
power plant at the present time on the strength of a survey that they 
made in the area that will be served and they have reason to believe 
that there will be a market for that power, but I am sure they do not 
have a firm power contract and they are borrowing the money to build 
the plant in the open market. 

Mr. Down. Yes, sir; they are borriwing that money for not to 
exceed 30 years. 

Mr. D’Ewarr. But there is no firm contract to sell every bit of the 
power from that project. 

Mr. Down. Well, 30 years is a lot different than 50 or 75 years, sir. 
When my district, goes out to borrow money to put in more power 
lines and more power plants the best we can do is a 30-year bond. 
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Mr. D’Ewanrr. I think a reasonable survey showing that there is a 
market for the power that will be produced by this prospective plant 
is all that an ordinary utility requires in order to go ahead and invest 
its money. 

Mr. Down. Of course, the utility controls the power themselves. 

Mr. D’Ewarr. They have to pay dividends, they have to pay their 
stockholders, they have to repay their bonds, they have got to have 
a reasonable assurance of that market, but I don’t think they have 
to have a firm contract. 

Mr. Down. May I point this out to you, sir, that utilities not only 
have control of their power and their sale of it, ete., but they have the 
protection of a State railroad commission, or a State utility commis- 
sion in practically every State of this Nation, so that if the utility 
doesn’t make what is considered a fair return, it is allowed to increase 

rates so it can make it. 

They have that protection, but you haven’t that protection in the 
Government’s operations. 

Mr. Sartor. One other question I would like to ask, Mr. Dowd, 
that all of the figures which you have submitted with regard to the 
Boulder Canyon “project and the Hoover Dam, while they show that 
there has been a total repayment of over $60 million to the Government, 
it has still been tax-exempt; is that correct? That is, in its operation ‘ 

Mr. Down. Yes, that is the main reason for the $300,000 a year to 
Arizona and Nevada. 

Now the transmission lines to take the power away, except some 
a9 now being built by the Government, were all built by agencies 
in California or other States and of course those transmission lines, 
and their appurtenances are subject to taxation. The dam and power 
plant itself built by the Federal Government is not subject to taxa- 
tion, that is true, but this $300,000 a year is paid to the two States 
which is supposed to be in a measure compensate for loss of taxes. 

Mr. Sartor. But there is no tax as far as corporation tax to the 
Federal Government, or income tax of any sort paid out of the rev- 
enues of the Boulder Canyon project of the Hoover Dam and power 
plant ? 

Mr. Down. That is right. 

Mr. Sartor. And if this present central Arizona project is author- 
ized there is nothing in there that will have any income tax paid from 
the income and revenues produced by the Bridge Canyon Dam and 
the power plant and the canal lines; is that correct ? 

Mr. Down. That is true; I don’t think there should be, other than 
compensation to the States, like at Hoover Dam. So far as this pay- 
ment of corporation or income taxes and such like that is concerned, 
I don’t believe there should be any such in these public-power projects. 

Mr. Morris. May I ask just one question ¢ 

The Cuarrman. I believe this is a quorum call. We would still have 
just a little bit of time. 

Mr. Poutson. There are two bills. 

The Cuarrman. Mr. Morris. 

Mr. Morris. I just want to ask the witness this one question. Is it 
your contention that there should be no subsidy of any kind, interest, 
or any other subaidy, from the Federal Government for these recla- 
mation projects ? 
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Mr. Down. Oh, no, sir, not at all. I am heartily in favor of the 
taxpayers loaning the people out in the West money without interést 
to build irrigation projects, and I think there should be an addi- 
tional subsidy in some cases. But I say such should be clear cut. 
They should be put out in the open. They shouldn’t be hidden, like 
trying to use the interest component and make it appear there is no 
subsidy, and so forth; of course there will have to be subsidy, but it 
should be clear cut and out in the open where everybody can see it. 

The Cuatrman. Let me interrupt you just a moment. When the 
committee adjourns in a minute or two, we will adjourn to meet to- 
morrow at 10 o’clock. 

Now, Mr. Dowd, I interrupted you. 

Mr. Down. I had finished. 

The Cuarman. Judge Morris? 

Mr. Morris. Is there anything that is hidden in this particular 
project in regard to the interest? Isn’t it known there will not be an 
interest charge ¢ 

Mr. Down. Well, it isn’t hidden in this bill, the fact they are going 
to aply the interest on the irrigation end of it, but it is hidden that 
there is no interest during construction. 

It is hidden that they are going to charge the municipal water users 
the equivalent of interest and use that to help subsidize the irrigators. 

Mr. Morris. If there were a provision put in the bill to make it 
clear would you object ? 

Mr. Down. Of course. This project is totally infeasible. You 
asked me as a general proposition was I against subsidies and I said 
| was not against subsidy for development of irrigation in the West. 

The Cuarrman. The committee stands adjourned until 10 o’clock 
tomorrow morning. 

(Whereupon at 11 a. m., the committee adjourned, to reconvene at 
10 a. m., Wednesday, April 11, 1951.) 
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WEDNESDAY, APRIL 11, 1951 


Howse or REPRESENTATIVES, 
ComMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10:10 a. m., the 
Honorable John R. Murdock (chairman) presiding. 

The Carman. The committee will come to order, please. We 
have a short period this morning, as the House meets at 11 o’clock, 
so we do need to take advantage of every moment afforded us. 

Mr. Dowd was on the stand at the conclusion of our session yester- 
day. I have not marked the manuscript very carefully, Mr. Dowd: 
if you will indicate when you resume the stand just what point in your 
prepared statement you have reached, it would help us. 


STATEMENT OF M. J. DOWD, TECHNICAL ADVISER, COLORADO 
RIVER BOARD OF CALIFORNIA—Resumed 


Mr. Down. Yes, Mr. Chairman. 
I will proceed now with point No. 4, which begins at the bottom of 
page 1 and then carries over to page 4. 


4——-DANGER TO WESTERN RECLAMATION PROGRAM 


The irrigation part of the project would have as its main feature 
the pumping of irrigation water from the Colorado River, a height 
of 1,000 feet, nearly twice the height of the Washington Monument. 

This water would then be carried in a main canal over 315 miles 
to lands in central Arizona, a distance much greater than from Wash- 
ington, D. C., to New York City. It is about the same distance as 
from Chicago to St. Louis. 

The use to be made of the irrigation water would be almost exclu- 
sively for the growing of ordinary field crops, such as hay, grains, and 
cotton. A proper showing of economic justification is entirely lack- 
ing. Nosuch comparatively costly or extravagant irrigation project, 
public or private, has ever been constructed. 

The authorization of such a project might seriously endanger the 
entire western reclamation program. 

In commenting on and discussing point 4, I would like to point 
out that many have the idea that these western reclamation projects, 
such as central Arizona, grow mainly crops such as fruits or vegetables 
and other specialty crops, when as a matter of fact just a relatively 
small percentage of the land is used for those crops. 

For instance, table 2, page 141 of House Document 136, shows that 
in the central Arizona area, citrus fruits comprise only about 20,000 
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acres. Other fruits and nuts, 3,500 acres; vegetables, that we hea: 
so much about, only 39,000 acres; and farm garden, about 1,500 acres: 
the total being around 60,000 to 65,000 acres, out of the nearly 600,000 
acres in the project, that are in these specialty crops—merely 10 or 
11 percent of the entire area are in these specialty crops. These are 
the crops that can stand the higher price of water. These are thie 
crops that would continue to be grown whether this project is built 
or not. 

It is the ordinary field crops that would go out of production on the 
150,000 acres, which the Bureau says would go out of production if 
the project isn’t built; the low priced crops, in other words, such as 
barley, wheat, sorghum. For example, take the Salt Water Valley 
Water Users Association, which is considered to be the cream of the 
whole central Arizona area, and it is a very fine project, a wonderful 
producer, quite similar to the Yuma project in Arizona, and Imperial 
Valley in California. Their crop report shows, for instance, in 1950, 
that they grew 55,000 acres of barley, 8,500 acres of wheat, and 41,000 
acres of grain sorghum. In other words, there were about 104,000 or 
105,000 acres in those most common type of field crops that can be 
grown almost any place in the United States. 

Those three crops totaled nearly 50 percent of the area in crop of 
about 214,000 acres in the Salt River V: alley project in 1950. 

It does not appear how vas economics of this country ean afford 
or justify pumping water 1,000 feet high to grow barley and wheat 
and grain sorghum. 

I just can’t imagine how such can be considered to be within the 
realm of the economics of this country. Certainly we are not yet so 
pressed for food or for grains, and so forth, that the Nation’s tax- 
payers can afford to pay “the cost of pumping water 1,000 feet high 
to grow those crops. I say that the authorization of such a project 
might endanger the entire western reclamation program. 

More and more we are seeing this matter of cost being discussed in 
national magazines and in articles appearing in newspapers. All over 
the country the people are beginning to question whether or not this 
reclamation program should go forw vard, whether it does pay. 

We are finding such organizations as a group of experts at Stan- 
ford University who, while I don’t agree with them, have prepared 
a report referred to in the magazines in which they say, and I quote: 

In our view there is no longer (if there ever was) any economic or social 
justification for subsidizing Federal irrigation projects, whether by charging 
no interest on allocated costs, lieniency in levying interest-free charges on users 
of irrigation water, or by transfer of either surplus power revenues or interest 
collected on the power investment. These practices have been the source of 
waste of Federal funds, which will presumably be multiplied many times if the 
practices are continued. 

As I say, I don’t agree with them at all. As I remarked yesterday, 
I think that for the development of our country, certainly the supply- 
ing of interest-free money for construction of irrigation projects is 
fully justified, but this is the kind of thing we are getting up against. 
It is becoming known more and more that the total construction cost 
of water projects that have been laid out on the drawing board or are 
under consideration is running into the billions of dollars. With the 
tremendously heavy tax burden we have now and with the nec essity 
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of preparing this Nation at a cost of billions and billions of dollars for 
many years in the future, we are noticing an awakening of the tax- 
payers of this country to the cost of these projects. I say in all sin- 
cerity that not only the authorization of this particular project, but 
authorization of other projects that have so little economic Justifica- 
tion and cause so much burden on the Nation’s taxpayers may have a 
very serious effect upon other western reclamation projects that are 
coming along that do have considerable economic justification. 

If there are no questions I will proceed with point No. 5. 

The Cnarrman. I would like to make a comment right there, Mr. 
Dowd. In 1937 I was attempting to get what I regarded as suitable 
appropriation for a reclamation project in Yuma County, Ariz. 
The appropriation was opposed by numerous Congressmen, but one 
midwestern Congressman said something like this: 

“Let us not use the taxpayers’ money to put water on land down in 
that desert in order to grow wheat im competition with Kansas, corn 
in competition with Lowa, and cotton in competition with the old 
South.” 

I thought it was opposition that was rather telling, but as a matter 
of fact there was not a stalk of wheat grown in Yuma County, not a 
stalk of corn grown in Yuma County, and at that particular time, 
not a boll of cotton raised in Yuma County and vet the opposition was 
“Do not do this in competition with the wheat of Kansas, the corn 
of Iowa, and the cotton of the eld South.” 

We do need to look into these matters with considerable care, do 
we not ¢ 

Mr. Down. Of course, that is right. sir, but I read you the figures of 
the ordinary common crops being grown right now in the Salt River 
Valley. I think you will tind that now Yuma County does grow some 
wheat and some corn and some cotton. But more than that, these 
projects are competitive between themselves; the idea that we grow 
= that are not competitive is not quite correct, because the vege- 
tables grown in Yuma Valley and the vegetables grown in Salt River 
Valley and the vegetabies grown in Imperial Valley are competitive. 
It is one of the most keenly competitive industries in the country to- 
day. The only reason there are only 40,000 acres in vegetables in all 
of central Arizona is because that is all the market will take. 

I will come to that a little later and show you how that develops, 
but the growing of these specialty crops has no relation whatever to 
this project; that is, whether this project is authorized or not. It is 
entirely dependent upon market conditions; acreages will shrink or 
will increase, depending solely upon market conditions and not upon 
the question of whether this project is built or not. 

The Cuamrman. Mr. Dowd, I would like to ask you this: I am 
informed that the United States Government now needs long-fiber 
cotton, and is willing to guarantee a price of $1.04 per pound. 

How many acres of long-fiber cotton will the Imperial Valley grow 
this year? 

Mr. Down. If I had my way, sir, there wouldn’t be a stalk of cot- 
ton grown in Imperial Valley ever again. 

Back just before the twenties, in 1919 and also in 1920, we had 
some 200,000 acres of cotton. At that time they were loaning up to 
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$1 a pound, and the cotton was finally sold around 8 or 9 cents a 

und. The repercussion on the economy of ye eT Valley was 
such that it took us 10 or 12 years to get over it. I don’t know how 
much cotton is going to be grown, whether there will be any long- 
staple cotton grown. 

We could grow long-staple cotton the same way you can grow it 
in Salt River Valley, but if you are interested in that point, I have 
the figures from the Bureau of Agricultural Economics for the years 
1946 through 1950 for the State of Arizona. For long-staple cotton, 
in 1946, the entire State grew 2,000 acres; in 1947, 300 acres; 1948, 
1,600 acres; 1949, 2,600 acres and in 1950, it did jump to 42,000, but 
that is a very temporary condition. 

In the same way right now all the West is going in strong for the 
production of cotton. That again is just a temporary condition. In a 
year or two they will be right back where they were a few years ago. 
If they continue to grow it, like they did before the twenties and they 
don’t watch out there will be a terrible collapse in the economy of all 
the States of the West growing so much cotton. — 

The CuarrMan. I understand the Government has asked that Ari- 
zona produce 70,000 acres or grow 70,000 acres, but probably not more 
than half that amount would be grown. 

There are not many places where that long-fiber cotton will grow. 

Mr. Down. That is correct. 

The Cuatrman. A few places in the Pacific Southwest, in Cali- 
fornia, in the southern part of California, in Arizona, and in New 
Mexico. : 

Mr. Down. That is right. 

The Cuarrman. If we need this stuff and do not produce it we are 
going to have to get it from Egypt. 

Mr. Down. That is correct. Temporarily, like in the last war, there 
is quite a demand for this long-staple cotton but it will fall off imme- 
diately they get caught up and get things established, just like it did 
in the last war. You can see that, under normal conditions, Arizona 
grows 2,000 or 3,000 acres of long-staple cotton, which of course is 
very small. The short-staple cotton grown in the State of Ari- 
zona was 143,000 acres in 1946, and gradually increased up to 
nearly 400,000 acres in 1949, and then of course, due to Government 
restrictions, fell off to 273,000 in 1950. In other words, the Depart- 
ment of Agriculture made a bad guess as to 1950 and that is the only 
reason why it is out with the request for a tremendous increase in 
cotton acreage this year. 

They made a poor guess. They made Arizona, for instance, cut 
down or cut out 100,000 acres in 1950. California had to cut out 
200,000 or 300,000 acres; it was just simply a wrong guess by the 
Government, that is all. 

They didn’t let normal conditions of supply and demand take care 
of the situation. 

Mr. Morris. Mr. Chairman, I would like to ask why that would 
disturb the economy. I am not arguing. I just want to know why. 
It seems to me with that price per pound that it would be good for 
the economy, but why is it bad for the economy ? 
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Mr. Dowp. What I said, sir, was if they keep on for several years 
with this present acreage of cotton that is being grown in the West 
this year, we will have a repetition of what happened in 1919 and 
1920. 

Mr. Morris. What did happen ¢ 

Mr. Down. Cotton got up around $1 a pound. In fact, the banks 
and other agencies were loaning money to farmers based on $1 a 
pound cotton and that crop sold for around 8 or 9 cents a pound. I 
know in Imperial Valley, from actual experience, there a big part of 
the valley, nearly half of the acreage, was in cotton and the losses 
that the farmers took were tremendous and seriously affected the 
economy of that valley. 

Mr. Morris. My point is, why do you take a loss? I am not arguing 
at all. I come from a cotton country. We grow short-staple cotton. 
Why do you take a loss even at the 89 cents a pound ¢ 

Mr. Down. Because of the cost of growing the cotton and the farmer 
has to borrow that money. 

Mr. Morris. How much does cotton make per acre, the long-staple 
type? 

Mr. Down. The long staple of course is just a small portion of it. In 

other words, in Arizona it is only 42,000 acres out of 250,000 acres that 
is in the short-staple cotton. I am talking about short-staple cotton. 
If a man spends the equivalent of $100 to $150 an acre, to grow his 
cotton, and then sells it for 8 or 9 cents a pound, of course he takes a 
tremendous loss. 

Mr. Morris. I don’t want to prolong this, but I would say just this: 
You take in my part of the country it has always been considered that 
a bale to the acre would be a bumper crop, and I was out in Arizona 
about 2 years ago and on some of those acres out there they made 
around three bales to the acre. 

Mr. Down. California averages about two bales to the acre. 

Mr. Morris. All right; two bales to the acre, and even with cotton 
with these high prices, cotton is around 40 cents a pound, usually they 
can make quite a little money. It is 40 or 50 cents a pound, and if it is 
89 or 90 cents a pound, I should think with two bales per acre they 
would make a lot of money. 

Mr. Down. It didn’t work out that way. There was a tremendous 
repercussion and the losses the farmers took were tremendous. I think 
you will have a repetition of that once times get back to somewhere 
near normal. That is my opinion. 

Did you think I said 89 cents a pound ? 

Mr. Morris. Yes, sir. 

Mr. Down. I said 8 or 9 cents. I beg your pardon. 

Mr. Morris. That is different. 

Mr. Down. Back in 1919 or 1920, they were borrowing on the basis 
of selling cotton at $1 a pound, and it actually sold for 8 or 9 cents a 
pound. 

Mr. Morris. Of course, that is far too low. I don’t think we will 
ever have that condition again, with the parity price-support program. 
I don’t think we will have that condition again. 

Mr. Down. I doubt we will. Of course, if the United States tax- 
payers put up enough subsidy, enough support, and pull the farmers 
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out, of course, you won’t have that situation repeat itself, but I think 
the time is going to come when maybe they are not going to go so 
strong into that type of ar mtr 

* Mr. Morris. Just this last word on that: We have always con- 
sidered if prices were anything like reasonable you make a bale to 
the acre, and you could make good money in raising the cotton, and 
if you make two bales to the acre, with prices being anything like 
reasonable, I would say it would be about as good a crop as you could 
raise. 

Mr. Down. That may be, sir, but again, I just mention the figures 
for the State of Arizona, 1946 and 1947; the whole State only grew 
about 200,000 acres of cotton. Of course this year, without doubt, it 
will be up around between 400,000 and 500,000. If the farmers can 
make the money growing the crop they will grow it. 

I come now to point 5. 


LACK OF ADEQUATE WATER SUPPLY 


The proposed project lacks two of the most essential elements of 
feasibility, one of which is an assured adequate water supply, 1,200,000 
acre-feet annually from the Colorado River. 

Based on the latest studies of the virgin flow at Lee Ferry and 
using Arizona’s own interpretations of law, as shown in the Bureau of 
Reclamation’s report submitted at this hearing, there would be a short- 
age of about 300,000 acre-feet of water per year for the central Arizona 
project, or, 25 percent. 

If a minimum allowance of 200,000 acre-feet a year is included for 
contingencies in operations of the river over the assumed 50-year pe- 
riod, the shortage would be 500,000 acre-feet or 42 percent per year. 

In the face of this manifest shortage of over 40 percent in water 
supply for the project, even on Arizona’s interpretations of the law, 
how can serious consideration be given to its authorization? I would 
ask now that the tabulation appearing on page 5 of my statement, 
and the notes explaining that tabulation, appearing on page 6, appear 
in the record at this point so that I may discuss it. 

The Cuatrman. Without objection, they may be entered at this 
point. 

(The information is as follows :) 


As 


AS 


Av 
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Average annual supply of water available for central Arizona project in acre- 
feet (based on Arizona’s interpretation of law) 





Central Ari- | 
| zona project Revised 
report ! | 





May stream: | 

Virgin flow at Lee Ferry.. FSA a et ee AL (ily 2 15, 590, 000 

Net gain Lee Ferry to Hoover Dam 1, 060, 000 | 
Net gain, Hoover Dam to international boundary. P | 390, 000 


j 





Virgin flow at boundary winced Nadine dated 17, 720, 000 _17, 040, 0 000 


Assignments (Arizona s interpretations): ” 
ompact IIT (a) to upper basin. oP oe 7, 500, 7, 500, 000 
Compact ITI (a) and III (b) to lower basin... . 8, 500, 000 &, 500, 000 
Treaty guarantee to Mexico 1, 500, 000 | 1, 500, 000 
Total assigned water A . peal 17, 500, 000 17, 500, 000 
Surplus or deficit ee NS ELE 3 220, 000 4 460, 000 
Assignments of available waters in lower basin: 
Available for assignment Pts eae 58, 610, 000 6 8, 270, 000 


California's recognized rights. _....................-..-.--..-.- 4, 455, 000 * 4, 400, 000 

Nevada's recognized rights. . . i a Salih aeas ‘ , * 300, 000 300, 000 

New Mexico and Utah's recognized rights. A me! ee aT . © 130, 000 130, 000 

Minimum allowances for contingencies._...........__._- ae . a7 1! 200, 000 

Available for Arizona r re 3, 725, 000 | 3, 240, 000 
Available for central Arizona project: 

Total available for Arizona Betis eX : 3, 725, 000 3, 240, 000 


Reservoir losses. : : acts BAS. ae: J , 313, 000 313, 000 
Present depletions ST cuiuah cans bscdsadecwac’s = 1, 408, 000 , 408, 000 
Future depletions. ........----_. ee : 893, 000 893, 000 
Unassigned water. ......._...._.....-- TRY MIE. 34, 000 | 


Net available for central Arizona project 1, 077, 000 626, 000 
Expected return flow from central Arizona project ee re 123, 000 71, 000 


Available for diversion to central Arizona project.._..........._._- 1, 200, 000 | 697, 000 
Deficit or shortage of water for central Arizona project A EES None 12 503, 000 


' Amounts shown in this column are same as used in Reclamation Bureau's current report on project 
(March 1951); same also shown at pp. 569-570, Senate hearings on S. 75 in 1949, and af p. 151 of H. Doe. No. 
136 (Sist Cong., Ist sess.). 

? Used in recent Reclamation Bureau's report on proposed upper Colorado River Basin storage project 
aS average annual virgin flow at Lee Ferry based on most recent studies of virgin flow at Lee Ferry for 
52-year period of 1896-1947. 

* Arizona divides surplus, 44 to each upper and lower basins. Lower basin portion divided '4 to Arizona 
and 4» to California. 

‘ Deficit in supplying treaty guaranty to Mexico. Deficit to be made up 44 by upper basin and 14 by 
low er basin. 

' This is the 8,500,000 assigned lower basin plus 44 surplus. 

* This is the 8,500,000 assigned lower basin less 44 of deficit. 
1C eente s limitation of 4,400,000 acre-feet of compact III (a) water plus 44 of surplus (‘2 of that assigned 
ower basin). 

* California s right to III (a) water recognized by par. 7 (h) of Arizona's water contract with United States, 
dated Feb. 9, 1944. 

* Recognized by par. 7 (f) Arizona contract of Feb. 9, 1944 

 B T by par. 7 (g) Arizona contract of Feb. 9, 1944. 

'' Considered as a minimum allawance which should be made for contingencies in estimating run-off in 
future and in operations under future conditions. Arizona assumes future operations over a 50-year period 
on basis of 100-percent efficiency and does not allow even an acre-foot for leeway. 

2 42 percent. 


The Cuatrman. I do not want to discuss it now, but I shall want 
proof later that this is based on Arizona’s interpretation of the law. 
I have an idea what Arizona’s interpretation of the law is. 

Mr. Down. Yes, sir. 

Now if you will turn to the tabulation on page 5, I would like to 
go over it with you hurriedly because I feel it is a very important 
matter. 

First I would like to explain what is the reason for these studies 
that the Bureau of Reclamation and the other agencies have made 


80804—51- 
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of the Colorado River water supply. ‘They want to find out what 
water may be expected in the future that will be available for use. 
So what they do is to take a period in the past, where they do have 
records of flow at various points and from those-records they compile 
what they call the virgin flow of the river. 

Now in order to get the virgin flow they of course have to make a 
lot of estimates and assumptions, because during these past years 
the measurements of flow were actual flows, and of course were in- 
fluenced by taking out of water above the points at which the river 
was measured. 

The actual flow that is measured is called historical flow. They 
are the records at the time the measurements of flow were made. But 
if above that point, there are a number of projects taking water out of 
the river; then of course you must determine or estimate the amount 
of water those projects are taking, and add that to the actual histori- 
cal flow in order to arrive at the virgin flow, meaning of course, the 
flow of the river before man made any developments whatever. 

It is the natural flow of the river. So in order to have something 
to go on for the Colorado River, they have taken the period from the 
time when they first had some measurements available, and in the 
column headed “Central Arizona project report” I have put down 
there the figures from Mr. Coe’s, of the*Bureau of Reclamation, re- 
port, which he gave to this committee recently. 

_. Inthe column at the right, which is headed “Revised,” I have used 
the same theories that Mr. Coe has used, which he states are based 
on Arizona’s interpretation of law, and used the new flow figures for 
Lee’s Ferry that have appeared in the recent report of the Department 
of the Interior on the proposed Upper Colorado River Basin storaye 
roject. 
. As I say, in trying to determine the virgin flow over this long period 
of years, many assumptions had to be made. They did not have very 
ood records of the acreage being irrigated, for instance, in the upper 
asin year by year, or how much water those projects were using year 
by year. The actual measurements at Lee’s Ferry did not commence 
until 1922. They used a period from 1897 until 1943, so from 1897 
up until 1922, when the measurements commenced at Lee’s Ferry, they 
had to take measurements of other streams in the upper basin where 
records were available and from those estimate what the flow was 
at Lee’s Ferry. 

Then they must also take into account the amount of water used 
by projects above Lee Ferry in the upper basin and those estimates 
are added to the estimates at Lee Ferry, the historical flow, in order 
to determine the virgin flow. Then they assume that in the future 
there will be a repetition of past conditions, I don’t mean year by 
year, but for a 50-year period in the future that we will have a repe- 
tition of conditions that existed during this 50-year period. Then 
they apply to that future 50-year period the demand on the supply 
to see whether or not there is going to be enough water. 

They further assume that there will be sufficient storage reservoirs 
constructed to completely regulate the flow of the river for the 50-year 
period. That means that no matter what the flow of the river from 
vear to year may be, there will be enough storage reservoir capacity 
so that that flow can be regulated into a long time mean. 


o1 
ti 
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Of course, it is much easier to work out perfect regulation for a 
riod of 50 years in the past, where you have records to work from, 
* ay PY, 4 reservoir operations to obtain that perfect regulation, 
than to do the same for a period of 50 years in the future, where you 
will have to look ahead year by year and predict how much flow you 
are going to have and how you are going to operate the reservoirs to 
obtain perfect regulation. 

I might point out to you that on the Colorado River the flow of the 
river has been as low as around 4 million acre feet and has been as 
high as 25 million acre-feet per year, so you can appreciate the tre- 
mendous amount of storage that will be necessary to equate those 
widely varying flows, and how difficult it will be to regulate the entire 
river to get perfect regulation over a 50-year period. 

The Cuarrman. Mr. Dowd, I am looking at the third line at the top 
of page 5 of your tabulation. It says “based on Arizona’s interpreta- 
tion of law.” 

Did you say just a moment ago that you took this from Mr. Coe’s 


— : 
Mr. Down. Yes, sir. 

The Cuarrman. That is your authority then, Mr. Coe’s statement 
is your authority for saying this is based on Arizona’s interpretation 
of the law? 

Mr. Down. Yes, sir. 

The Cuarmyn. And doI understand that the revised column there 
is revised in the light of some more recent calculation? 

Mr. Down. Yes, sir. The revised tabulation follows the same inter- 
pretation of law as did Mr. Coe in his report. It has been revised to 


take into account these new figures of flow, which the Department of 
Interior now says are correct figures. 

The Curran. That was the thing I wanted to get clear now, just 
who it is that is saying that these tabulations are according to Ari- 


zone’s interpretation of the law. Of course, we want an Arizona au- 
thority to say what is Arizona’s interpretation of the law. 

Mr. Down. Well, of course, if the Bureau of Reclamation was in 
error, Arizona has not corrected it, because these same figures were 
presented in past hearings by the Bureau of Reclamation. They are 
the figures that are included in House Document 136 by the Bureau 
of Reclamation and it is stated that other than figures of the main 
river flow, such figures as the assignment of the water and the use of 
the water are based on Arizona’s interpretation of law. In comment- 
ing on that report Arizona did not refute that statement. 

In other words, Arizona, at least from all the evidence, has agreed 
with the Bureau of Reclamation that these are her interpretations of 
the water law of the river. 

The Cuatrman. All of which we will take under advisement, but I 
just wanted to have the committee notice that we haven't heard the 
last word yet on what Arizona’s interpretation of the law is. 

Go right ahead, Mr. Dowd. 

Mr. Down. Of course, it is realized that over the past years Arizona’s 
interpretations have changed many times and it might be they are 
going to change again. I don’t know. 

Let us start in with this column headed “Central Arizona project. 
report.” 
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The figure of virgin flow at Lee Ferry of 16,270,000 is the Bureau's 
old estimate of what the flow would be at Lee Ferry over the period 
they assumed, 1897 to 1943, if there had been no uses of water by man; 
it is the virgin or natural flow of the river. 

The next figure, net gain, Lee Ferry, to Hoover Dam, is the Bureau 
of Reclamation’s figure of 1,060,000 acre-feet, which, again, is largely 
based on a guess because they do not have the accurate measurements 
to show what it really is. 

The net gain from Hoover Dam to the international boundary of 
390,000 acre-feet would be the inflow between Hoover Dam and the 
boundary from tributaries, such as the Williams, the Gila, and so 
forth, less the natural losses in the river between those two points: 
the difference is 390,000 acre-feet. 

The figure of 17,720,000 acre-feet, the Bureau says, is the virgin 
flow at the boundary. It is made up of the virgin flow at Lee Ferry, 
plus the gain to Hoover, plus the gain between Hoover and the bound- 
ary, and you arrive at the boundary line with a figure of 17,720,000 
acre-feet. Those four figures were taken from page—— 

Mr. McMutzen. Could I ask a question ? 

The Cuarrman. Mr. McMullen. 

Mr. McMctxien. What boundary do you refer to there? 

Mr. Down. That is the north boundary between California and 
Mexico, the boundary there at Yuma. 

Mr. McMoctten. The international boundary ? 

Mr. Down. Yes, sir. 

Those four figures are taken from page 8 of Mr. Coe’s statement 
where you will see them duplicated. 

Now the next heading is “Assignments” [ Arizona’s interpretations }. 

These come from page 9 of Mr. Coe’s statement. He states that they 
are Arizona’s figures, based pn Arizona’s interpretations of the law. 
In other words, the Bureau takes no responsibility for them because 
the Bureau knows that there is a sharp controversy between Califor- 
nia, Arizona, and Nevada, as to what the interpretation should be. 
The Bureau said if they had used California’s interpretations there 
would be no water available for the central Arizona project, and there- 
fore there would have been no report, so they had to adopt Arizona’s 
interpretations to justify the report. 

Compact ITI (a) means article IIT (a) of the Colorado River com- 
pact, which apportioned in perpetuity 7.5 million acre-feet per annum 
to each of the upper and lower basins of the Colorado River. The first 
figure shown is the amount apportioned to the upper basin. 

Compact III (b) allows the lower basin to increase its use by | 
million acre-feet a year, which makes 8.5 million then for the lower 
basin. 


The Mexican Water Treaty guarantees Mexico 1.5 million acre-feet, 


so the total assignments, as shown, are 17,500,000 acre-feet. 

Subtracting that amount from the 17,720,000 acre-feet of flow at the 
boundary, you have an indicated surplus of 220,000 acre-feet. 

Now then the next heading “Assignments of available waters in 
lower basin” is taken from page 11 of Mr. Coe’s statement. Those are 
his figures. 

By taking the 8,500,000 acre-feet from the previous heading and 
adding half the surplus, which is an arbitrary division that Arizona 


al 
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makes of the surplus, you get 8,610,000 available for assignment in 
the lower basin. 

Of that amount, Arizona says that California has a right to 4,400,000 
acre-feet, plus one-half of the surplus assigned to the lower basin, or 
55,000 acre-feet, which would make California’s recognized rights 
4,455,000 acre-feet. 

Arizona recognizes a right in Nevada of 300,000 acre-feet and in 
New Mexico, and Utah combined, a right to 130,000 acre-feet. 

Those three, subtracted from 8,610,000 leaves 3,725,000 acre-feet 
available for Arizona. 

In the next section under the heading “Total available for central 
Arizona project” the Bureau of Reclamation takes the 3,725,000 acre- 
feet and apportions it out to uses in Arizona. Reservoir losses, Ari- 
zona says, her share is 313,000 acre-feet. This is not based upon any 
law or compact, just simply pulled out of the thin air, being what 
she thinks should be her share. Present depletions, as she calls them, 
and that means use on present projects, are 1,408,000 acre-feet. Fu- 
ture depletions, 893,000 acre-feet ; that is for present projects that are 
not fully utilizing their supply, and such additional projects, other 
than central Arizona, small ones they may have in mind. Unassigned 
water, 34,000, which they have left over. That leaves a total of 1,077,- 
000 acre-feet for central Arizona. The expected return flow from 
the central Arizona project of 123,000 acre-feet added to the 1,077,000 
makes available, as they say, for diversion to the central Arizona proj- 
ect 1,200,000 acre-feet. 

Now the next column to the right of the one I have just discussed is 
headed “Revised” figures. In the recent Bureau of Reclamation 
report, which is now out among the States, on the proposed upper 
Colorado River Basin storage project, the Bureau of Reclamation 
comes out with a new study of the virgin flow of the Colorado River 
at Lee Ferry. Instead of coming out with the figure they have here- 
tofore used of 16,270,000 acre-feet, they find that it is only 15,590,000 
acre-feet, which you will note, is a reduction of 680,000 acre-feet per 
year of available water at Lee Ferry. The Bureau now states the 
lower figure is the corerct one for the average available water supply 
of the river at Lee Ferry under virgin conditions. It is based on their 
studies of 52 years, between 1895 and 1947. 

Following through the same process as the Bureau did with Ari- 
zona’s interpretations, but using that one new figure, you will notice 
that down a ways in the column you come out with a deficit of 460,000 
acre-feet for the assignments under the compact. Instead of the basin 
having available the 17,500,000 acre-feet for assignment, it is short 
460,000 acre-feet. 

Assuming that the deficit is divided 50-50 between the upper and 
lower basins, it would mean that the lower basin, instead of having 
3.5 million, would have 8.5 million, less 230,000 acre-feet, or, as shown 
in the next figure, 8,270,000 acre-feet for assignment. 

I have used the same assignments as did Arizona; that is, 4,400,000 
to California; Nevada, 300,000; Utah and New Mexico, 130,000; and 
then I have added a figure of 200,000 for contingencies. 

I wish the committee to appreciate what was done by the Bureau 
and Arizona in their assumptions. They have taken a 50-year period 
and assumed they can guess what the flow is going to be and can 
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regulate that flow for 50 years and not have a waste of 1 acre-foot 
of water, which of course is impossible. 

It is impossible for man to do that. In every type of engineering 
estimates, we always make allowance for contingencies, for the human 
element, for the fact that maybe we didn’t estimate quite right. Even 
in the use of steel in a structure we will allow a factor of safety of 4; 
in financial estimates we also allow 10 or 15 percent for contingencies. 

For a 52-year period of guessing what they can do, the allowance 
of 200,000 acre-feet a year for contingencies is certainly a minimum. 

More than that, the 1.5 million guaranteed to Mexico has to be met. 
it isa minimum, and in the event, as no doubt will occur, on some days 
we deliver Mexico more than her order of the water, why that then 
of course is not charged to Mexico, but is a loss to the basin. 

The Cnarrman. May [ask you right there, do you contend that that 
1.5 million acre-feet, or as you have formerly said on another occa- 
sion, 1,700,000 acre-feet, must be out of storage? 

Mr. Down. No; it is out of any water. It is out of the water in the 
basin. It isa charge against the basin’s water supply. 

The Cuarrman. It it possible that any part of that could have been 
used in the United States? 

Mr. Down. Oh, yes; certainly. The larger part of it could have 
been used. In other words, if it wasn’t assigned to Mexico, all but 
maybe two or three hundred thousand acre-feet of return flow could 
have been used in the United States. 

The Cuarrman. You did not quite get my idea in that question. 

We are going to guarantee Mexico a minimum of 1.5 million acre- 
feet. 

Mr. Down. That is right. 

The Cuairman. Or possibly a little more. Now is it possible that 
a part of that water burden, or treaty burden, can be filled with water 
that has already been used in the United States, second-hand water? 

Mr. Down. Yes; that is right. That is the 200,000 or 300,000 acre- 
feet of return flow I referred to. But, of course, it is not part of Cali- 
fornia’s 4,400,000, or Arizona’s 3 million, or whatever you get. Those 
figures represent consumptive uses. 

The CuatrmMan. Let me get straight here. How much under the 
well-organized plan, of the 1.5 million acre-feet which we are guar- 
anteeing to Mexico could be used water, second-hand water, having 
been used in the United States? 

Mr. Down. Not very much of it, sir, in my opinion. 

The Cuarrman. As much as half? 

Mr. Down. What is that? 

The Cuarrman. As much as half? 

Mr. Down. No, sir; not over two or three hundred thousand acre- 
feet. Of course, if this central Arizona project is built, you estimate 
the project will have a return flow to the river of 123,000 acre-feet. 
‘There will be a smali amount of return flow from the Gila project ; not 
very much, and a small return flow from the Yuma project. 

The Cuarrmman. And from the Palo Verde project ? 

Mr. Dowp. The Palo Verde project is above Imperial Dam and 
return flow is subject to reuse by the Imperial or Gila project. 

The CHatrman. Now whether it be 200,000 acre-feet, or 700,000 
acre-feet, would that fact make any difference in that part of your 
calculation ? 
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Mr. Down. No, sir; because all these figures of assignment and all 
these figures of use are consumptive uses, sir. They are consumptive 
uses, not diversion uses. 

The Cuatrman,. Very well. Go ahead. 

Mr. Down. Does it make it clear to you?’ They are consumptive 
uses. That is water that is consumed. If the water returns as return 
flow then it hasn’t been consumed, and it isn’t part of these charges 
or assignments. 

The CHarrman. I get the point there. I have a feeling, Mr. Dowd, 
that we are all missing a bet when we seem to indicate in our thinking 
and planning that every drop of the water that goes to Mexico has got 
to be out of storage. 

Mr. Down. Oh, no, sir. No one says that. It does not come out of 
storage necessarily. It can come out of the natural flow. It can come 
from any point in the basin. It doesn’t necessarily have to come out of 
storage. 

The CuHamman. Maybe I was not careful with my words. If my 
thinking is not entirely wrong I hope that a large part of this Mexi- 
can burden can be borne by water that has already been used in the 
United States. 

Mr. Dowp. In fact, Mr. Debler testified that there would be some- 
thing like 600,000 acre-feet of return flow water that had been diverted 
before but not consumed, because after you once consume it, it is gone. 
This 600,000 acre-feet would have a very high salt content of some- 
thing like 8 or 9 tons per acre-foot, and it would be unusable by Mexi- 
co. Well, if it is unusable by Mexico, then, of course, you can’t charge 
it against Mexico. 

The CHarrman. It wouldn’t be that high a salt content if used only 
once in the United States? 

Mr. Down. Sir, the 123,000 acre-feet estimated return flow from this 
project would have a salt content of nearly 9 tons per acre-foot. 

The CHarrMANn. How much does that have which is being pumped 
across the border not very far from San Luis in Arizona over into 
Sonora, having been used once in the Yuma Valley ? 

Mr. Dowp. I am not sure I have those figures right here, but you 
can use water under certain conditions with a salt content, up around 
3 or 4 tons per acre-foot, if you use enough of it, and waste enough of 
it, but there is no place in this country that they are using water 
having 8 or 9 tons of salt to the acre-foot. 

Mr. Povutson. If the chairman will yield, is the contract or treaty 
with Mexico one that designates the type of water acceptable and 
which would eliminate water with a certain amount of salt content ¢ 

The Cuatrman. I believe not. Nothing is said in this treaty about 
that or the quality of water. 

Mr. Down. I will come to that and show you where there is a differ- 
ence of opinion on that. 

Mr. McMutien. Do you know what Mexico’s position on that 
matter is, accepting or using used water ? 

Mr. Down. Yes, sir; very definitely I know. I have the evidence 
right here on that. 

Mr. McMutten. Will you get into that later? 

Mr. Down. Yes, sir. I have noted that down here and I will tell 
you what the Mexican negotiators of the treaty told their Senate 
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when they asked their Senate to ratify the treaty. It is exactly the 
opposite of what our negotiators told our Senate and I think you wil! 
agree with me that what the Mexican representatives, the Mexican 
negotiators of the treaty told their Senate is far more logical and has 
a whole lot more sense to it than what our negotiators told our Senate 
about the quality of water that Mexico was to be charged with. 

The CuarrMan. May I interrupt just at this moment? It is sug- 
gested that we ought to adjourn. The House is meeting at 11 o'clock, 
1 wonder if you could finish that answer to Mr. McMullen at our next 
session ¢ 

Mr. Down. Yes, sir. 

Mr. McMvtten. He said he was going into it. 

Mr. Ener. Before you adjourn, Mr. Chairman, may I intervene 


for the purpose of introducing my own assemblyman, from the State . 


of California, Assemblyman Lloyd Lowrey, who is in the audience? 
Lloyd, would you stand up, please ¢ 

This is Assemblyman Lloyd Lowrey, and he has Mr. Douglas with 
him, of the California CAA. 

Mr. Douglas, will you stand up, please ? 

Mr. Chairman, I have eight Senators in my district, which com- 
— a third of the total area of California, and I have three assem- 
ylymen. The gentleman representing my home area is the gentle- 
man I have just introduced, Mr. Lloyd Lowrey, who, by the way, is a 
Democrat and one of the very finest legislators we have in the State 
legislature. 

The CuatrmMan. We are very happy to have you gentlemen with 
us, and glad to meet you and have you presented by your Congressman. 

Mr. Poutson. I might say that I also served in the State legislature 


with Lloyd Lowrey, and he is what I would call the right kind of a 
Democrat. 

The CuatrmMan. The committee stands adjourned until 10 o’clock 
tomorrow morning. 

(Whereupon at 11:05 a. m. the committee adjourned, to reconvene 
at 10a.m. Thursday, April 12, 1951.) 
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THURSDAY, APRIL 12, 1951 


House or RepresENTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10:10 a. m., the 
Honorable John R. Murdock (chairman) presiding. 

The Cuamman. The committee will come to order, please. We will 
proceed with our hearings on H. R. 1500 and 1501. 

Mr. Dowd was on the stand yesterday at the time the committee 
adjourned. What point had you reached, Mr. Dowd? 


STATEMENT OF M. J. DOWD, TECHNICAL ADVISER, COLORADO 
RIVER BOARD OF CALIFORNIA—Resumed 


Mr. Down. I was discussing the preceding table that appears on 
page 5 of my statement. 

The Cuarrman. That is in conjunction with point 5 on page 4, is it 
not ¢ 

Mr. Down. It is, yes, sir. It is in conjunction with that point 5. 

The Cuamman. Will you proceed, please / 

Mr. Down. I had discussed all of the first column in the table 
headed “Central Arizona project report” which I showed as being 
taken from the figures submitted by Mr. Coe in his report, with the 
water supply figures being the Bureau of Reclamation’s and all of the 
allocations and uses being those of Arizona. 

Mr. Chairman, you questioned, I believe, or raised the question as 
to whether or not these were Arizona’s interpretations. 

You and I have had a little discussion, I beliaee, of the hearings on 
the reauthorization of the Gila project, and to it I will make reference. 
If you will look at page 463 of the hearings, Seventy-ninth Congress 
on H. R. 5434, reauthorizing the Gila project, you will see there the 
information on water supply and use put in by your Arizona engi- 
neer, Mr. Gail Baker. The figures shown are almost identical with 
those shown in Mr. Coe’s report and are based on the same theories 
of what the law is. 

I mention that to you. 

I had gone down the second column, the “Revised” column, which 
as I said, was the same as the first column basically except for two 
figures, the first being the virgin flow at Lee Ferry where I have used 
the new revised Bureau’s figures of the water available in the natural 
or virgin flow at Lee Ferry. It is some 680 thousand acre-feet a year 
less than the old figure that we had been using in past years. I had 
gotten down to the second change which is the figure of 200,000 acre- 
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feet I have put in as a minimum allowance for contingencies. I was 
discussing that figure when we stopped. 

I was pointing out that the Bureau of Reclamation in its studies 
assumed that they could take the entire water supply of the Colorado 
River for a 50-year period, with flows varying from 4 million acre. 
feet a year to 25 mnilfion acre-feet a year, and so — and adjust 
it that over the 50-year period not 1 acre-foot would go to waste. 

I said it was hardly within the realm of reason that such was pos- 
sible; that in every engineer’s estimate you allowed for contingen- 
cies. For those reasons I have put in the 200,000 acre-feet for 
contingencies, 

I also mentioned the fact that in our deliveries to Mexico we must 
allow for some contingencies because of the way the treaty is worded; 
we guarantee Mexico 1.5 million acre-feet each year to be delivered in 
certain amounts that Mexico may order. 

In order to assure delivery of those amounts we are bound to ex- 
ceed them at times. If we exceed them we get no credit. If we 
deliver less, of course, we are violating the treaty. It was agreed at 
the time we had the treaty hearings that a 200,000 acre-feet allowance 
for contingencies in meeting that Mexican obligation was very reason- 
able. Mr. Lawson, the American Commissioner of the Internationa! 
Boundary and Water Commission, admitted that that was a reason- 
able allowance. 

More than that, your engineer, Mr. Chairman, Mr. Debler, said 
there might be as much as 600,000 acre-feet of return flow go to Mexico 
that would not be usable and yet he said it would be a part of the 
water chargable to Mexico under the treaty. 

In that connection, Mr. McMullen yesterday asked what were the 
views of the Mexicans on that subject. . 

As I said, the American negotiators told the United States Senate 
that regardless of the quality of water, Mexico had to take it as part 
of the 1.5 million acre-feet ; whether it was green water, or blue water, 
or whether it was so salty it couldn’t be used, it made no difference. 

Now the Mexican negotiators had to get the treaty ratified by their 
Senate, which was done after our Senate ratified the treaty, and I am 
quoting now from Senate Document 249, Seventy-ninth Congress, 
second session, entitled “Light on the Mexican Water Treaty From 
Ratification Proceedings in Mexico.” 

I would like to quote from that what Engineer Orive Alba told the 
Mexican Senate Committees that heard this treaty matter. I may 
say that Engineer Orive Alba is now head of the Department of 
Hydraulics in the Mexican Government and is very prominent. He 
is in the limelight now as he is being mentioned as a candidate in the 
next election for President of Mexico, so he is a man of high caliber 
and standing. 

He was one of the negotiators. Here is what he says in respect to 
this matter of quality of waters, because Mexico had heard what had 
been said to our Senate, that Mexico had to take any kind of water 
regardless of quality: 

With respect to the possibility that the waters of the Colorado River which are 
delivered to us may be of poor quality, because they contain dissolved salts, we 
are able to affirm, based on reasons of legal and technical nature, that fortu- 


nately such a danger does not exist. In the official report to the Senate that the 
National Irrigation Commission is terminating, this theme will be considered 
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more fully, in order to do away with any doubt that may be had in this respect- 

Therefore, in this treaty, as in any other of its kind, it is understood that the 
water must be of good quality. Mexico has the right to have the water that is 
assigned to it from the Colorado River proceed entirely from the virgin volume 
of the current, but knowing that this is physically impossible to obtain for any 
use of water downstream on any river fully utilized, as is the Colorado River, 
our country had no objection to receiving these waters the same as the other 
American users of the lower portion of the Colorado River, as long as they were 
of good quality for irrigation. 

That is what Engineer Orive Alba told the Senate. I want to point 
out to you that it appears to me to be very reasonable because, as he 
pointed out in another place, the principal idea of the treaty was to 
divide the waters for use between the two-countries. 

The Cuarrman. May I ask you there, Mr. Dowd, whether the views 
of the gentleman just read will hold or the language of the treaty 
itself in the final analysis? 

Mr. Down. Well, of course, that is a legal question that no doubt 
will have to be settled in an international court one of these days, 
but it does present a very delicate problem. All I am saying is that 
the answer is an unknown. 

If Mexico is right, and certainly this great country of ours can- 
not stand before the world on the basis that we make a treaty with 
Mexico guaranteeing her 1.5 million acre-feet a year for irrigation 
use and then give her water she can’t use; we couldn’t face the world 
on that basis—— 

The Cuarrman. I don’t like to take time on this, but here is some- 
thing I feel I must interject: You and I have just been discussing the 
matter of salt content, but I want to remind you and the committee 
that there are other detrimental features to Colorado River water be- 
sides salt. 

On Christmas Day 1937 I was willing to forego a Christmas dinner 
at home, and I drove round trip 440 miles from my home in Tempe, 
Ariz., to the Imperial Dam to see the dam on Christmas Day 1937. 

I got there. Fortunately I found the superintendent of construc- 
tion, a well-informed man by the name of Rohrer, and he said, “Park 
your car here; jump in mine; and I will show you the works,” and 
he showed me many interesting things, but this is one of the interest- 
ing points he made: 

When I looked at the vast desilting works on the California side 
at the end of the Imperial Dam, I said to him, “What is all this con- 
struction for,” and he explained it, and he said, “You are not the 
only visitor. here who has been inquiring about this; less than a week 
ago a group of Mexican officials,’ and I think he said the Governor 
of Sonoro was among them, “was here looking this over, and they 
were highly displeased at what they saw”; and these Mexican officials, 
according to this superintendent of construction, Mr. Rohrer, said, 
“So this is the big idea; you are going to extract the mud out of the 
Colorado River and send the clear water into California, and you are 
going to flush that mud back into the river and send it on to Mexico; 
is that the idea?” 

They got the point exactly, and also the silt. 

Now they would not call the water that goes on down to Mexico 
good water, I am sure, according to the definition just mentioned; so 
that, if we are ever held to account for the amount of salt that is in 
the water that goes to Mexico, I think we will also be held in account 





720 CENTRAL ARIZONA PROJECT 


for the amount of silt; and, when you come to measure that, God 
only knows how much additional water would be necessary to make 
it good in the terms of the gentlemen in Mexico. 

Mr. Down. Well, all that adds up to my point, that it will not be 
possible now to look ahead over a 50-year period and say, “We can 
regulate that river so not 1 acre-foot goes to waste.” That is what 
the Bureau of Reclamation and Arizona have done. I say it can’t 
be done, and so I have allowed 200,000 acre-feet a year for contingen- 
cies. 

And if I may add, sir, even though the water has silt in it, it is still 
usable; but, if it has 8 or 9 tons of salt per acre-foot, think what that 
means. 

If it has that much salt per acre-foot and you apply 4 acre-feet per 

acre to your land, you are putting on 36 tons of salt per year. No 
crops in the world will grow with that type of water. 
Now one more point, sir, as to this matter of sluicing silt. True, we 
do have desilting works on the Colorado River on the California side, 
and on the Arizona side for the Gila Canal you also have desilting 
works. For something like 40 years Imperial irrigation district di- 
verted water at the international boundary line, and two or three times 
2a week the Yuma project of Arizona sluiced Laguna Dam and sluiced 
the silt down on top of us, but we got along with it. 

In the future the amount of silt that will come down the river is 
going to be infinitesimally less than it was in a natural state. The 
amount of silt that will go on down to Mexico in the million and a half 
acre-feet they get is going to be very small, but you can use the water; 
you can dig the silt out if it settles in your ditches; but to use water 
1aving 9 or 10 tons of salt per acre-foot is impossible. 

Mr. Encuie. Will you yield for a question? Do you know any way 
for the silt to get past Boulder Dam ? 

Mr. Dowp. That is true, Congressman, but it is a fact that in going 
down the river it does pick up some silt, but here is the way to 
look at it. 

I have seen the time in Imperial Valley where for a month we 
averaged 15 percent silt by volume. In other words, if you would 
let a gallon of water settle, 15 percent of that gallon would be silt 
at the end of 24 hours. 

Now it is reduced to where, as a rule, it is but one one-hundredth 
of 1 percent silt. 

Mr. Enexe. As far as silt is concerned, the Mexican people are going 
to be better off because all the improvements up the river have a 
certain silt-controlling effect. 

Mr. Down. Absolutely. 

Mr. Ener. Whereas the river in its natural state would take the 
Jarge portion of that down to where they want to use it. 

Mr. Down. Mexico not only gets the advantage of all this storage 
without paying $1 of the cost, but we are building Davis Dam, that 
the power users are going to pay for, so that we can deliver Mexico 
water day by day as they order it without a dollar of cost to Mexico. 

Mr. Enaue. The exact opposite is true on salt. The concentration 
of salt increases with the use of water, whereas desilting decreases 
with the building of dams because they have a natural desilting effect ; 
is that correct ? 

Mr. Down. That is correct. 
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The Cuarrman. I think you exaggerate the salt content and mini- 
mize the silt harm. I can show you in the testimony of some of your 
own colleagues in the California opposition that they believe the treaty 

ealls for 1.5 million acre-feet of stored or good water. Now, if you 
are going to insist that we have got to su ply enough water to meet 
the definition of “good water” as : Mexico 5 i it, you are going to 
require the 7 or 8 million acre-feet of water now flowing past “the 
international line to continue to flow to make it good. 

Mr. Down. I didn’t say that. 

The CuarrmMan. You didn’t say that but that is the effect of your 
argument. 

Mr. Down. I agree with Engineer Orive Alba that Mexico is en- 
titled to the same quality of water that those on the American side 
of the boundary are getting. We are not going to get by adverse 
world opinion if we give Mexico the dregs from the Colorado River, 
water Mexico can’t use; it would put Mexico out of business and their 
200,000 or 300,000 acres would go sterile. You know we can’t do 
that. But it all adds up to the point that there is a necessity for 
some contingency allowance in these figures, and so I have put in the 
small amount of 200,000 acre-feet a year. 

The Bureau of Reclamation has put in nothing for contingencies. 

The Cuamman. You put in 200,000 as a contingency in so many 
figures in your statement ; but the whole effect of your argument here, 
Mr. Dowd, is that you are putting in about 6 or 7 or 8 million acre- 
feet as a contingency, with the hope that that much will continue to 
flow across the line. 

Mr. Down. If you can find that in these figures, sir, you are doing 
a lot better than I can because I am only taking your own basis. The 
only changes I made in the figures used by the Bureau of Reclamation 
and the State of Arizona was to use the new figure of virgin flow at 
Lee Ferry and add this 200,000 acre-feet. Everything else is just the 
same, but how do we come out? The table shows that, instead of there 
being 3,725,000 acre-feet available for Arizona, as shown in the 
Bureau's figures, based on your interpretations of law, there is only 
3,240,000. When we come down to the proposed central Arizona 
project, it shows there is a deficit of 503,000 acre-feet, or 42 percent, 
a year. 

The question come up, Why should Arizona have to stand any 
deficit? I will take about 2 minutes to show you why: 

If you will look back at the table under the heading “Assignments 
of available waters in the lower basin,” you will note [have put Cali- 
fornia in at 4,400,000 acre-feet. Arizona in 1944 signed a contract, 
which I have quoted from, with the United States; that contract 
was approved by the Arizona Legislature and in paragraph 7 (h) 
recognizes the right of the Secretary of the Interior to contract with 
California to the full amount that California is to receive under the 
limitation act. Arizona not only has said once, she has said a hundred 
times at least, that California is entitled to 4.4 million acre-feet out 
of what we call compact IIT (a) water—article ITT (a) of the Colo- 
rado River compact. 

The CuarrmMan. I am equally anxious to affirm that. 

Mr. Down. The next figure in the table is 300,000 acre-feet for 
Nevada. In this same contract, paragraph 7 (f), Arizona recognizes 
the right of Nevada to get 300,000 acre-feet. 
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The next figure I have used is for New Mexico’s and Utah’s recog- 
nized rights, 130,000 acre-feet. By this same contract, paragraph 
7 (g), Arizona recognizes the right of Utah and New Mexico to that 
quantity of water. 

In other words, gentlemen, these are the amounts that Arizona has 
recognized in a contract, approved by her legislature, made with the 
United States. That is why the figures are used, and that is why 
Arizona herself used those res. That means then that, if there 
is a deficiency in the supply of water for the lower basin, it must come 
out of Arizona’s share. 

In other words, Arizona made a wrong bet when she bet that under 
this Mexican treaty the 750,000 acre-feet of additional water that 
Mexico was to get and that she was never entitled to was going to 
come out of California’s water. 

It is now shown that it is going to come out of Arizona’s water, 
and you just can’t get away from it. 

Those are the facts. I don’t see how Arizona can deny them. We 
say the 4.4 million acre-feet is a minimum for California. We are 
entitled to 4.4 million acre-feet of the water apportioned by the com- 
pact under article IIT (a) plus one-half of the excess of surplus. We 
do have a controversy with Arizona about that one-half of the excess 
of surplus, but there has been no controversy insofar as our right to 
at least the 4.4 million. That is the figure I used in the table. It 
follows, then, that, if the Bureau of Reclamation is now right with 
its second guess as to the natural or virgin flow available at Lee Ferry, 
these figures are correct, and this central Arizona project would be 
deficient 42 percent in the amount of water that it is based upon. 

Mr. Morris. Mr. Chairman, may I ask one question ? 

The CuarrMan. Mr. Morris. 

Mr. Morris. Let me ask again to clarify this matter in my own 
mind—it may be clear in the minds of the others but it is not in my 
mind—in the first place, under the international treaty, repeat please 
just how many acre-feet of water we are to deliver to Mexico. 

Mr. Down. We guarantee an annual delivery of 1,500,000 acre-feet 
to Mexico to be delivered on a day-by-day basis, according to orders 
to be submitted by Mexico for that water. 

Mr. Morris. In your contention is that to mean that is good water, 
the kind of water that is used by the American farmers ? 

Mr. Dowp. In that immediate vicinity, not the same kind that 
might be used in the upper basin, but the same kind that is being 
delivered on the American side. 

Mr. Morris. I understand your contention, and no one in the world 
wants to see international obligations and all other obligations carried 
out more than I do, and certainly I agree with you that it would be 
fair to presume at least—I am not sufficiently versed with that com- 
pact to express a final opinion—but it certainly would be a fair infer- 
ence at least at this time to assume that the Mexican Government 
wanted water and thought they were getting water that they could 
use. Certainly that is reasonable, but now it is your contention that, in 
order to carry out that obligation, there will have to be a release of 
more than 1,500,000 acre-feet, because some of that 1,500,000 acre-feet 
will be polluted by salt, or in some manner, and that we will actually 
have to release more than 1.5 million in order to give them 1.5 million 
acre-feet of good water. 
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Is that your contention ? 

Mr. Down. I say that, if Mexico is right and if there is 600,000 acre- 
feet of return flow reaching the international boundary, that accord- 
ing to Mr. Debler will be ofa quality such that it is not fit for irriga- 
tion, I say the only answer then is to release enough water to mix 
with that water so that it can be used. 

Mr. Morris. Now, then, do you say that Arizona must furnish all 
of this extra water? 

Mr. Down. Absolutely. 

Mr. Morris. Why should Arizona have to do that ? 

Mr. Down. I am simply looking at the law, sir. I am looking at 
the California limitation act, that this Congress imposed upon Cali- 
fornia before this Congress would approve the Boulder Canyon 
Project Act. We made a contract with the United States that we 
should have a right to 4,400,000 acre-feet of the compact III (a) 
water. 

It has never been disputed by Arizona. We have the original rights 
that we will use it, rights that were started in the seventies and the 
nineties. We have the works built to use the water; we have a large 
part of it now under use; and there is just no other answer to it. 

Mr. Mokris. Going a little further, wouldn’t the same argument be 
applied to Arizona, Nevada, or any other of the States, the lower basin 
States, that they have been allotted a certain amount of water? 

Mr. Down. No, sir. You can’t show me a single piece of paper 
where they have been allotted one drop of water. 

Mr. Morris. Where do they get their claim for any water? What 
basis is it ? 

Mr. Down. Arizona, of course, has a right to the water for her proj- 
ects that were built which have a right in natural flow. We have never 
denied that. Arizona gets its additional claims, primarily, they say, 
out of this suggested eompact in section 4 (a) of the Boulder Canyon 
Project Act, which is a claim, I think, without substance and has only 
the flimsiest type of a basis to support it, in my opinion, sir. 

Mr. Morris. Let me ask you just this one question 

Mr. Down. Let me finish, please, because, sir, while the suggestion 
was put in the act as a compact which the Congress said it would 
approve if the States wanted to make it, the offer was only good until 
January 1, 1929. By section 8 (b) of the Boulder Canyon Project 
Act—I won’t read the whole thing—but it provides that the Boulder 
Canyon. Project Act shall be subject to the terms of any compact that is 
made between the lower basin States, and to which Congress shall give 
its consent and approval on or before January 1, 1929, and the act 
shall be subject to the terms of any such compact concluded between 
= States and approved and consented to by Congress after that said 

ate. 

In other words, after January 1, 1929, any compact that is made 
among the three lower basin States must come back to Congress for 
approval. 

Then it says, “Provided, That in the latter case”’—meaning any 
compact made between the lower basin States after January 1, 1929— 
it says, “Provided, That in the latter case such compact shail be sub- 
ject to all contracts, if any, made by the Secretary of the Interior 
under section 5 hereof prior to the date of such approval and consent 
by Congress.” 
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Now, then, that simply means that, if the Secretary has agreed to 
and made contracts with California for a certain amount of water 
and with Arizona and with Nevada, any compact the lower basin 
States make now must do two things: It must be made subject to the 
existing water contracts, and it must come back to the Congress for 
approval and consent. 

Now does that make it appear that this suggested compact that was 
put in the act as more or less of a gesture, and I don’t go into it, but 
we could—does it make it ri nae that that was anything to be inter- 
preted as an allotment or allocation to any State? Why, of course, 
not. 

Mr. Morris. It seems to me that whatever contract was made there 
was made with California in contemplation of the carrying out, of 
course, of the international obligations. 

Mr. Down. Absolutely, sir. 

Mr. Morris. Now wait a minute 

Mr. Down. The compact says how that should be carried out. May 
I explain that? 

Mr. Morris. Wait a minute—then if in carrying out the interna- 
tional obligation of 1.5 million acre-feet of water it is absolutely nec- 
essary that you furnish more than that in order to give them 1.5 
million acre-feet of good water, then that California, by law and in 
good conscience, and every other State, should furnish their proper 
proportionate share at least of the surplus water necessary to carry 
out that obligation. 

I do not see why any one State should have to do that. 

Mr. Down. You make the statement, sir. Can you show me any 
document or any law or any provision or anything else that will back 
up your statement ¢ 

Mr. Morris. Yes; international law that our Nation makes that 
supersedes any other law. 

Mr. Down. We are talking about individual States. May I point 
this out: The compact says that if the surplus is not sufficient to take 
care of any Mexican treaty, nobody knew then what it was going to 
be, then each basin shall supply half. 

Now that half that the lower basin has to supply first must come out 
of the III (b) water, the additional million feet the lower basin can 
use, before any of the III (a) water is touched, which is the primary 
water apportioned in perpetuity. 

Mr. Morris. Let me say this in conclusion: I don’t want to carry on 
with this argument: Let me just say this, that the Constitution pro- 
vides that the Constitution and laws made in pursuance thereof and 
treaties with other governments form the supreme law of the land— 
the supreme law of the land—and whatever contract was made there, 
or compact, made by California or any of those other States, is made 
in contemplation of that constitutional provision and evidently the 
compact that was made was made in contemplation of the fact that, 
if it was necessary to furnish 1.5 million acre-feet of water to carry 
out that international obligation, that any State involved would have 
to furnish its proportionate rightful share of that surplus... 

Mr. Down. No such thing is in the record at all. You can’t show 
a single word in the compact that was intended to mean that. 

Mr. Enorir. Will the gentleman yield? As a matter of fact Con- 
gress can violate a treaty if it wants to. There isn’t anything—and 
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in fact I believe there are historical instances in which that has 
occurred. 

A treaty is the supreme law of the land all right, but there is nothing 
to keep Congress from passing a law which contravenes a treaty. 

I don’t think those things should be done, but Mr. Dowd’s point is, 
I believe, that Congress passed a limitation act, and is sitting on it, 
and when the Mexican treaty was made giving Mexico 1.5 million 
acre-feet, supported by Arizona, with California vigorously protest- 
ing and saying this very thing was going to happen; now they find 
themselves short of water because they have worked themselves into 
the kind of box they are now in. 

The Cuatrman. And do you imply it is only fit and proper that men 
as Senators Hayden and Ashurst, or McFarland, who supported the 
treaty, should pay the price, or that their State should pay the price 
for what you assume to be a mistake? That is a vindictive attitude. 

Mr. Encie. Why impose your mistake on us? The proposition is, 
and you said the other day, Mr. Chairman, that we had given Mexico 
under this treaty more than 700,000 acre-feet more than they had ever 
established its traditional use to. Arizona supported the Mexican 
treaty. Now they are complaining because they are getting ground 
under it. 

Mr. Down. May I add a word 

Mr. Enate. California opposed it vigorously and said all these 
things that are now happening were going to happen. 

Mr. Down. This is a matter of actual law. What I mean is that the 
water California gets under the law, this 4.4 million acre-feet, attaches 
to IIT (a) water, which is the primary apportionment. The IIT (b) 
water, which Arizona says she has a right to take all of, is secondary 
water and the compact that all the States agreed to provided how the 
Mexican treaty burden will be handled. It didn’t say whether the 
treaty would be for 500,000 or 1,000,000 or 2,000,000 acre-feet, but it 
said that the treaty shall first be supplied out of surplus and each basin 
shall supply the rest out of their own water. 

The Cuarrman. Mr. Aspinall? 

Mr. Asprnatu. Mr. Chairman, again, prefacing my remarks with 
the fact that I come from the district where the water as well as the 
salt, most of it, comes from, I wish to say I have been intrigued for 
almost 2 years now over the argument about the quality of the water 
that must be delivered to Old Mexico. 

This morning I have perhaps my first definite idea of the claims of 
both California and Arizona as to the quality of water. 

I want to know, Mr. Dowd, if you have any idea as to what the ulti- 
mate claim of the lower basin is going to be as to the minimum amount 
of silt that is to be permitted in the water that is to be delivered at 
Lee Ferry when the final determination of 7.5 million acre-feet a 
year is demanded. 

Mr. Down. No, sir; as far as I know that question will never come 
up. It is not pertinent. 

Mr. Asprnacu. I can see very readily how it is going to come up. 

Mr. Down. I don’t. 

Mr. Asprnauu. In other words, if we deliver 20 percent of silt at 
Lee Ferry, it is still going to be water: is that right? : 


SO804 
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Mr. Down. I would say so; yes. As far as silt is concerned. Now 
when you are talking about quality of water, my answer won't be the 
same to you, sir, but when you are talking about silt, my answer is just 
as it is. 

Mr. AsprnaLt. We are not going to worry about the quality as 
far as salt is concerned because it is not going to amount to very 
much from the upper:area. 

Mr. Down. We hope not. All engineers don’t agree on that. After 
all, as far as silt is concerned, of course, you couldn’t put 20-percent 
silt into the lower basin unless and until Glen Canyon Dam Reservoir 
was filled to the top. 

Mr. AsPrn aL. Then let me ask you this: Why is it that you want 
a different quality of water or why must we deliver a different quality 
of water at the Mexican border than what we deliver, the share thie 
upper basin must deliver, at Lee Ferry? Isn’t a gallon of water a 
gallon of water? 

Mr. Dowp. We have a treaty with Mexico in which the United 
States has guaranteed to deliver to Mexico 1.5 million acre-feet a year. 
The whole theory of that treaty was that that water would be usable 
for Mexico to irrigate with. This whole discussion arose over the 
statement made by Mr. Debler, that there might be as much as 600,- 
000 acre-feet of unusable water and that Mexico would have to take it 
and couldn’t complain. 

Now in the first place, I don’t think it is true. I don’t think there 
will be over two or three hundred thousand acre-feet of return 
flow—— 

The Cuatrman. Will the gentleman yield? 

Mr. AsprInaLu. Yes. 

Mr. Down. My whole point was that it is one of the contingencies 
‘that is involved at this time for which, if we are’wise at all, we wil! 
make some little allowance; one of the many contingencies. 

Mr. AsprnaLL. Has the treaty with Mexico carried the word “us- 
able”? 

Mr. Down. No, sir. 

Mr. Enate. It says right on the face of it, and it says right in one 
of the sections, and you can find it, Mr. Dowd, it says it establishes 
the priority of uses of water under the Mexican treaty, and No. | 
priority is domestic use and No. 2 priority is agricultural. 

Now can you make a treaty with Mexico and say you are going 
to give water for domestic use and have it so burdened with salt it is 
not potable or you cannot put it on the land? They will claim the 
United States is guilty of the most colossal fraud in the history of the 
relations of the two countries. 

The CuatrMan. I wanted to say to my friend from Colorado that 
I think he does well to call attention to and contrast the water at the 
two points of delivery, at Lee Ferry and the Mexican border, and to 
raise the question as to quality. I think the same thing, the same 
quality or lack of quality, must prevail at both points of delivery. 

Now it is true that we have a treaty with Mexico, but it does not 
speak of usable water. It is true also that there is an interstate treaty 
wherein four upper basin States agree to deliver at Lee Ferry a certain 
—. of water, and it does not say “usable water.” It simple speci- 

es the amount. We have no more reason to require a better quality 
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of water to go to Mexico than the lower basin has to require a higher 
quality of water to be delivered at Lee Ferry. The law is silent on 
quality deliverable at both points. 

Mr. Down. May I read a short statement here from the preamble 
of this treaty, made in good faith between these two sovereign nations ¢ 
It says: 

The Government of the United States of America and the Government of the 
United Mexican States: Animated by the sincere spirit of cordiality and friendly 
cooperation which happily governs relations between them; taking into account 
the fact that articles VI and VII of the Treaty of Peace, Friendship, and Limits 
between the United States of America and the United Mexican States signed at 
Guadalupe Hidalgo on February 2, 1848, and article IV of the boundary treaty 
between the two countries signed at the city of Mexico, December 30, 1853, relate 
to the use of the waters of the Rio Grande (Rio Bravo) and the Colorado River 
for purposes of navigation only ; considering that the utilization of these waters 
for other purposes is desirable in the interest of both countries, and desiring, 
moreover, to tix and delimit the rights of the two countries with respect to the 
waters of the Colorado and Tijuana Rivers, and of the Rio Grande (Rio Bravo) 
from Fort Quitman, Tex., United States of America, to the Gulf of Mexico, in 
order to obtain the most complete and satisfactory utilization thereof, have 
resolved to conclude a treaty and for this purpose have named— 


and so forth. 

In the face of that, can you say the United States can deliver totally 
unusable water to Mexico? 

Mr. Enaue. Mr. Dowd, just read the preferences set up on water. 

Mr. Down. Article 3: 

In matters in which the Commission may be called upon to make provision for 
the joint use of international waters, the following order of preferences shall 
serve as a guide: 

. Domestic and municipal uses. 

. Agricultural and stock raising. 

. Electric power. 

. Other’ industrial uses. 

. Navigation. 

. Fishing and hunting. 

. Any other benelicial uses which may be determined by the Commission. 

But that point isn’t so important right now except to point out to 
you that it is a controversial matter that may require settlement, and 
we are foolish here if we go ahead and think that we can take the flow 
of the Colorado River for 50 years and so regulate it and so handle it 
that there won’t be 1 acre-foot of waste. 

We don't really know even yet what the actual evaporation loss is 
from these reservoirs or what the increase is going to come from. 

I don't believe my friend, Congressman Regan, from Texas, would 
agree that Mexico under this same treaty could deliver water into the 
Lower Rio Grande for the use of Texas that was unusable, and then 
say that was fulfilling the terms of the treaty. 

Mr. Reean. I could offer an objection. 

While we are on this table I would like to clear up one thing that 
I haven't heretofore understood was a part of this allocation of water, 
this item of 130,000 acre-feet for New Mexico and Utah’s recognized 
rights and the lower basin water. 

I didn’t understand they were to get any water out of the water 
that flowed below Lee Ferry. 

Mr. Dowp. This refers to the portions of Utah and New Mexice 
that drain into the Colorado River below Lee Ferry. 
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You see, in the southern part of Utah, in the southeast corner, 
and in the western part of New Mexico, there are portions that drain 
into the Colorado River, through tributaries, below Lee Ferry so they 
are in the lower basin; those portions are in the lower basin. 

Mr. Reean. And they are then entitled to 130,000 acre-feet of water 
out of the lower basin water? 

Mr. Dowp. Well, Arizona says she recognizes that right. No one 
else in the lower basin has yet recognized any such right. There has 
been no compact or agreement, but Arizona says she recognizes it so 
these figures are simply based on Arizona’s own recognition, that she 
has recognized in her contract with the Government. 

Mr. Recan. Right there Mr. Dowd, in the other assignment of water 
in the second section there, where you set up the 1,500,000 acre-feet of 
water guaranteed to Mexico, you talk about 600,000 acre-feet of 
return going into the river, but you still get back to your contem- 
plated using 1.5 million acre-feet of the water from the reservoir itself. 

Mr. Down. I will explain, sir, that all these figures are for consump- 
tive use. In other words, it is water that is burned up—used up. 
When we talk about Nevada, 300,000 acre-feet, that does not mean 
the amount Nevada might divert from the river. It is the amount of 
water she will consume, use up. Do you see? In the same way, the 
Parker project that was mentioned the other day of 100,00 acres, may 
divert 1,000,000 acre-feet a year but there will only be a certain amount 
actually consumed, burned up by transpiration, crop growth, and so 
forth. The rest will come back into the river, so what we are talking 
about here is the actual consumptive use. 

Mr. Reean. I was trying to get this arithmetic straight in my mind. 
Your figures here set up 1.5 million acre-feet of water from your reser- 
voir to be delivered to Mexico out of your lower basin water? 

Mr. Down. That must come out of the supply of the Colorado River 
system; yes, sir. 

Mr. Reean. But if you do have 600,000 acre-feet of return water 
flowing into Mexico that is usable water, then your requirements on 
the reservoir itself would only be 900,000 acre-feet; is that right / 

Mr. Down. That is correct in that sense; yes, sir; but so far as the 
basin supply is concerned, the whole 1.5 million has to be supplied out 
of that. 

Mr. Reean. What I was trying to get straight in my mind was. 
assuming there was 600,000 acre-feet of return water flowing into 
Mexico that was not usable; then it wouldn’t require an additional 
allotment beyond the 1.5 million feet out of the reservoir itself? 

Mr. Down. Well, that all depends on whether or not Mexico must 
take the 600,000 acre-feet of unusable water and say it is part of the 
1.5 million guaranteed. 

Mr. Recan. Put it this way: You are due under the treaty to deliver 
to Mexico 1.5 million acre-feet of water. 

Mr. Down. Of which, the 600,000 is chargeable, according to our 
theory, 600,000 is chargeable, which would mean another 900,000 
would have to be put with it to make up the 1.5 million. 

Mr. Reean. If you get that 600,000 from good usable water then 
your requirement from the reservoir would be but the 900,000 acre- 
feet 

Mr. Down. That is correct. 
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The Cuamman. Before you go further, Mr. Dowd, you referred 
to an act of the Arizona Legislature, and I am glad to have the com- 
mittee know about that, because I want this committee to know that 
the Legislature of Arizona, by the act of her sovereign body, recog- 
nizes that Arizona is entitled to 4.4 million acre-feet—— 

Mr. Down. You mean California? 

The Cuareman. Yes. That California is entitled to 4.4 million 
acre-feet of water, of a certain class, out of the Colorado River. Now 
that is apportioned water of the 7,500,000 acre-feet under article III 
subparagraph (a) of the compact. 

Now the gentleman has referred to a law. I wonder if he recog- 
nizes this law a part of which I shall read. I want to take the time to 
read this: 

And, further, until the State of California, by act of its legislature, shall 
agree irrecovably and unconditionally with the United States and for the benefit 
of the States of Arizona, Colorado, Nevada, New Mexico, Utah, and Wyoming, as 
an express covenant and in consideration of the passage of this act, that the 
aggregate annual consumptive use (diversions less returns to the river) of water 
of and from the Colorado River for use in the State of California, including all 
uses under contracts made under the provisions of this act and all water nec- 
essary for the supply of any rights which may now exist shall not exceed four 
million four hundred thousand acre-feet of the waters apportioned to the Lower 
Basin states by paragraph (a) of article III of the Colorado River Compact, 
plus not more than one-half of any excess or surplus waters unapportioned by 
said compact, such uses always to be subject to the terms of said compact. 

I am holding the lawbook in my hand. Does the gentlemen recog- 
nize from what law I am reading ‘ 

Mr. Down. Absolutely, sir, and if you will note the figure put in 
this tabulation is the 4.4 million acre-feet that Arizona has recognized 
for California out of the III (a) water. 

The Cuarman, That is right, but that is not what I am asking 
about. 

Mr. Down. I think you will have to agree with me that IIT (a) 
water cannot be affected by the Mexican treaty until the million acre- 
feet of III (b) water is used up. 

The Cuatmrman. That was not the question. I wanted to know if 
you recognized this law merely from the reading of it. Can you name 
this act I have read from ? 

Mr. Down. It is the Limitation Act in the Boulder Canyon Proj- 
ect Act that was adopted by the California Legislature. 

The CuarrmMan. Well, it does sound like it; you have jumped ahead 
of me just a little bit. The language is identic: al in wording, however, 
I have just read words from the act of Congress, passed in 1928. This 
is the Boulder Canyon Project Act. Is the act still in effect and force ¢ 

Mr. Down. Certainly. I don’t get the pertinency of your question, 
sir. For the purposes of this analy sis I have not put in the table more 
than 4.4 million acre-feet that Arizona has recognized and by your 
own contract, sir, you say you recognize the right of the Secretary of 
the Interior to contract with C ‘alifornia to the full amount. 

The Crarrman. That is right, but never mind about that yet. I 
want to read a little more here before we go. Now I am reading the 
same words from another statute : 

The State of California as of the date of such proclamation agrees irrevocably 
and unconditionally with the United States and for the benefit of the States of 
Arizona, Colorado, Nevada, New Mexico, Utah, and Wyoming, as an express 
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covenant, and in consideration of the passage of the said “Boulder Canyon 
Project Act” that the aggregate annual consumptive use (diversions less returns 
to the river) of water of and from the Colorado River for use in the State of 
California including all uses under contracts made under the provisions of said 
“Boulder Canyon Project Act,” aud all water necessary for the supply of any 
rights which may now exist, shall not exceed four million four hundred thou- 
sand acre-feet of the waters apportioned to the Lower Basin States by Para- 
graph (a) of Article III of the said Colorado River Compact, plus not more 
than one-half of any excess or surplus waters unapportioned ‘by said compact, 
such uses always to be subject to the terms of said compact. 

Sec. II. By this Act the State of California intends to comply with the condi- 
tions respecting limitation on the use of water as specified in Subdivision 2 of 
Section IV (a) of the said “Boulder Canyon Project Act” and this Act shall be 
so construed. 

Can you tell me from what enactment I have been reading ? 

Mr. Down. I imagine it is from the enactment of the California 
Legislature. 

The Cuarrman. This is exactly correct ; the enactment of the sover- 
eign body of California and became law 

Mr. Down. Will you show me, sir, where my tabulation violates 
that ? 

The Cuarrman. No; for the moment I merely wanted you to iden- 
tify these laws. You did put down in your tabulation 4.4 million, 
but, Mr. Dowd, you and the California people have skirted around this 
limitation.. You have not emphasized it. I would like for the mem- 
bers of this committee to understand the laws just read. I have read 
all of the debates in the United States Senate in December 1928, when 
the Boulder Canyon, the Swing-Johnson bill was before that body, 
and I know that the United States, as well as the House, did its best 
to protect the Imperial Valley and to give California the flood pro- 
tection which she needed. 

Mr. Down. So did Yuma, Ariz., and Parker, Ariz. 

The CuatrmMan. Yes, but now notice this, please: The men from the 
upper basin States, represented by Key Pitman, of Nevada, and King, 
of Jtah, as well as Hayden and Ashhurst, of Arizona, the men of the 
upper basin States recognizing the fact that California was way out 
in the lead, much older State, growing fast, ought to have some limita- 
tion made upon her and they wrote that provision into the law and 
made it a condition of the congressional act that the Legislature of 
California must approve it. Here you have it in the congressional 
act; here you have it in the California statute, and this is not an ordi- 
nary statute that can be repealed by subsequent legislature. This is a 
covenant, irrevocable with the United States for the benefit of those 
other States. 

Mr. Enoie. We agree with that. We are perfectly willing to abide 
by the contract. That is what we are telling you. We have always 
said we will abide by our contract and we intend to abide by it and 
all we insist on is Arizona abide by the thing she has agreed to. 

The Cratrman. The point is we have had lip service; we have 
had plenty of lip service. I have had a declaration, I think, from Mr. 
Dowd himself several times that Californians are going to keep this 
contract, but by clever interpretations you are evidently attempting 
to evade it and that I think will be quite evident to the committee 
when the testimony is finished. 
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Mr. Down. Do I have any clever interpretations in the tabulation 
by which I am trying to evade it? Can you point to one in this water 
table that we are talking about? California has claims and contracts 
and works built to use 5,362,000 acre-feet, but I left that all to one 
side, and in this analysis, based on Arizona’s interpretation of the law 
and based on your own contract that your legislature made in good 
faith with-the United States, I have a put down. 4.4 for California, 
which every man in Arizona admits we have a right to. 

The Cuarrman. That is fair 

Mr. Down. I was attempting to show that on the basis of Arizona’s 
own interpretations and on the newest figures we have available for 
the flow at Lee Ferry the central Arizona project would be 42 percent 
short of water and this committee to my mind should not consider 
the bill with that fact facing them. 

The Cuarrman. We are not talking about the mathematics now. We 
are talking about the legality of it. Half of your testimony has been 
on legal phases. Do you regard the statute from which I read, the 
California statute of limitations, in effect and valid today ? 

Mr. Down. Absolutely, and I ask you to show me one word I have 
ever presented to any committee of Congress that would lead you 
or anybody else to believe that California had any intention whatso- 
ever of violating that act, but let me ask you this, sir: If California 
has not violated its limitation act, then Arizona would have no com- 
plaint, would you? 

The Cuatrman. Please—— 

Mr. Down. If California has not violated the limitation act, then 
Arizona should have no complaint should she; isn’t that true ? 

The Cuarrman. Yes; I would say that is true. 

Mr. Down. All right; now Arizona says California has violated 
her own limitation act and that is why California says to Arizona, “All 
right, it is up to you to prove it.” 

What is wrong with that? 

The CHatmrmMan. Mr. Dowd, in 1929 the Governor of California 
signed that statute into law, and you say it is valid today ? 

Mr. Down. Absolutely. 

Mr. Enevie. You mean the Governor of California. 

The Cuatrrman. The Governor of California signed this into law. 

Mr. Down. That is right. 

The CuHarrman. It was effective that date in 1929. It is effective 
LO lay Y 

Mr. Down. It was and it is. 

The CuarrMan. Was it in effect in 1932? 

Mr. Down. Yes. 

The Cuarrman. How come that anybody in California signs a batch 
of contracts for water out of Lake Mead, totaling 5,362,000 acre-feet 
annually in the face of that law ? 

Mr. Down. Because the best attorneys the United States Govern- 
ment had and the best attorneys that California had said that we were 
within our limitation act when we signed those contracts, sir. 

Mr. Enere. And for this reason: Is it not true, Mr. Dowd, that the 
compact in the limitation act gives us 4.4 plus half the surplus and 
when they sat down and figured it out, they figured out we could con- 
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tract for over 5,000,000 acre-feet and still be within the limitation 
of 4.4 plus half the surplus? Isn’t that right? 

Mr. Down. That is right. That is why I say, instead of Arizona 
saying that California must go to the Supreme Court and show its 
right, % say Arizona made her contract with the United States, where 
you said you recognize our right to contract for that water up to the 
limit of the limitation act. Now if you say we violated our limitation 
act, O. K., let Arizona go to court and find out, but you say “No, 
we won't do that.” 

I say it isa fair proposition, sir. 

The Cuatrman. The House is now in session. The committee wil] 
adjourn until 10 o’clock tomorrow morning. 

(Whereupon at 11:10 a. m. the committee adjourned, to reconvene 
at 10 a.m. Friday, April 13, 1951.) 
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FRIDAY, APRIL 13, 1951 


House or ReEpresENTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The committee met at 10:10 a. m., pursuant to adjournment. 

The Cierk. Mr. Murdock just phoned and asked me to advise the 
committee that there would be no meeting today. The committee 
will meet next Wednesday, April 18, at 10 o clock. 

Mr. Enete. Just a minute. I am not so sure of that. The meet- 
ing was called. 

Mr. Mixer. That is his privilege. 

Mr. Aspinatyu. I make a motion we adjourn. 

Mr. Mitter. We don't, need any motion to adjourn. We have ad- 
adjourned. 

Mr. Enews. I am not so sure of that. We can’t move adjournment 
if we are not in order. 

Mr. Miter. It is not a meeting. 

Mr. Enere. The chairman has no such discretion. 

Mr. Miuuier. I am sure he does have. 

Mr. Enoue. Under the rules of the House, when the meeting is set, 
if the chairman does not show up the ranking Democrat conducts the 
meeting. I am not so sure I want to do it. I want to talk to you 
fellows about it. I don’t like this kind of procedure. 

Mr. Crawrorp. I say we ought to go on the record that this kind of 
procedure will start trouble in this committee that we should not have. 
lam violently opposed to it and I want the record to show that. 

Mr. Mitxer. Is there any reason that the gentleman offers ? 

The CLerx. No, sir; those are my instructions, to announce to the 
committee, that the meeting is postponed until Wednesday, April 18 
at 10 a. m. 

Mr. Crawrorp. I am not going to be called up to these meetings like 
this, with hearings all set and have this kind of a proceeding without 
a protest. 

Mr. Enote. I want to concur in what the ranking Republican mem- 
ber of this committee has said. The meeting was seated until 
10 o'clock this morning. Now the chairman should have been here 
to call the meeting to order. He has announced he will not appear 
for that purpose. 

Under the rules of the House, in the absence of a chairman, the 
next ranking Democrat acts as chairman, which would give me the 
privilege, if I wanted to assert it at this point, of calling this meeting 
to order. 

733 
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I am not going to do it because I am not sure that that is what the 
committee wants to have done, and I think the members of this con 
mittee, or at least the great majority of them, know what the situa. 
tion is. 

I want the record to show that the meeting was adjourned yester. 
day afternoon, or recessed, until 10 o’clock this morning; that this 
meeting should have been called to order; that none of us, as far as | 
know, at least, and certainly not myself, were notified that the chair. 
man would not be present to call the meeting in order. 

Mr. D’Ewart. I think the record should show that all the members 
were called not over 15 minutes ago and asked to be present. 

Mr. Poutson. I think the ranking members should call the meeting 
to order. 

Mr. Mritter. At that point I might say that Senator McFarland 
did call me last night and said he wanted to be heard. As to that being 
specifically this morning, when I called him this morning and told him 
I had talked to you and several members of the committee and asked 
him if he could be here at 10 o’clock, he said he might be able to, but 
he might not be prepared. 

He did not ask to be heard at 10. I suggested he come at 10. 

Mr. Harrison. I think the record should show who is present here 
this morning, at least. 

Mrs. Bosonr. I should like to say that since the committee does not 
know the reason for the message given by the clerk that we should not 
condemn any action that has been taken this morning until we do know 
the reasons. 

Mr. Enere. It may be the chairman is ill or otherwise indisposed. 

Mrs. Bosonr. We should take it that way until we know definitely. 

Mr. Jenison. I am certainly in accord with the gentlewoman’s views. 
I think our program has been slightly disarranged but there may be 
extenuating circumstances, and certainly we should not let our atmos. 
= of harmony get away from the committee. 

. TAayLor. tet us follow along with the suggestion of our col 
seaigil Mr. Harrison, and show that a quorum is present. 

Mr. Enotr. May we have the clerk call the roll? 

The Cierx. Mr. Aandahl. 

Mr. Aanpaut. Here. 

The Crier. Mr. Aspinall. 

Mr. AsprnaLu. Here. 

The Crerx. Mr. Baring. 

Mr. Bartne. Here. 

The Crerx. Mr. Bentsen. 

(No response. ) 

The Crerk. Mrs. Bosone. 

Mrs. Bosoner. Here. 

The CrerK. Mr. Bow. 

Mr. Bow. Here. 

The Cierx. Mr. Budge. 

Mr. Buper. Here. 

The Crerk. Mr. Crawford. 

Mr. Crawrorp. Here. 

The Crerx. Mr. Dawson. 

(No response. ) 

The Crerx. Mr. D’Ewart. 
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Mr. D’Ewart. Here. 

The Cierk. Mr. Donovan. 

(No response. ) 

The Cierk. Mr. Donovan. 

(No response. ) 

The Cierx. Mr. Engle. 

Mr. Enetx. Here. 

The Currx. Mr, Fine. 

(No response. ) 

The Crerx. Mr. Harrison. 

Mr. Harrison. Here. 

The Cierx. Mr. Jenison. 

Mr. Jenison. Here. 

The Crerx. Mr. McMullen. 

Mr. McMutten. Here. 

The Crerk. Mr. Miller. 

Mr. Mintzer. Here. 

The Cierx. Mr. Morris. 

(No response.) 

The Crerk. Mr. Morris. 

(No response. ) 

The Cierx. Mr. O'Neill. 

( No response. ) 

The Cuerx. Mr. Poulson. 

Mr. Poutson. Here. 

The Cierx. Mr. Redden. 

(No response. ) 

The Cierk. Mr. Redden. 

(No response. ) 

The Crerx. Mr. Saylor. 

Mr. Sayvor. Here. 

The Cierx. Mr. Taylor. 

Mr. Taytor. Here. 

The Cierx. Mr. Wharton. 

Mr. Wuarton. Here. 

The Crerx. Mr. Yorty. 

Mr. Yorry. Here. 

The Cierk. Mr. Murdock. 

(No response. ) 

The Cierx. Eighteen members responded to their names. 

Mr. Enerx. Members of the committee, for the purpose of the 
record and in pursuance of the authority given me under the rules 
of the House, which are the rules of this committee, I call the meeting 
of this committee to order, a quorum being present. 

Now the Chair will entertain a motion to adjourn under all the 
circumstances, 

Mr. Asprnatu. I make the motion. 

Mr. Tayvor. I second the motion. 

Mr. Yorry. Mr. Chairman, to adjourn until when? : 

Mr. Enare. Until Wednesday; is that agreed; until Wednesday at 
10 o’clock ? 

Mr. D’Ewarr. Are you speaking for the full committee? 

Mr. Enete. The full committee. 
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Mr. Jenison. The date suggested by the chairman himself. 

Mr. Encir. At the suggestion of the chairman when the motion 
to adjourn is made and is voted upon, the adjournment will be until 
Wednesday of next week, April 18. 

With that understanding, are you ready for the question ‘ 

Mr. Jent1son. Question. 

Mr. Enexe. All those in favor say “aye”; opposed “no. 

Mr. Sartor. I ask the members be polled. I want to go on record 
as voting against it. 

Mr. Poutson. So do I. 

Mr. Enexe. The clerk will call the roll. 

The Cierx. Mr. Aandahl. 

Mr. Aanpaut. Aye. 

The Crerx. Mr. Aspinall. 

Mr. AsprnaLu. Aye. 

The Crerk. Mr. Baring. 

Mr. Barrne. Aye. 

The Crierx. Mr. Bentsen. 

(No response. ) 

The Cierk. Mrs. Bosone. 

Mrs. Bosonr. Aye. 

The Crerx. Mr. Bow. 

Mr. Bow. No. 

The Cierx. Mr. Budge. 

Mr. Buper. Aye. 

The Crerx. Mr. Crawford. 

Mr. Crawrorp. No. 

The CLerK. Mr. Dawson. 

(No response. ) 

The Cierx. Mr. D’Ewart. 

Mr. D’Ewarr. No. 

The Crerx. Mr. Donovan. 

(No response. ) 

The Crerk. Mr. Donovan. 

(No response. ) 

The Cuierk. Mr. Engle. 

Mr. Enewr. Present. 

The Crierx. Mr. Fine. 

(No response. ) 

The Crerx. Mr. Harrison. 

Mr. Harrison. No. 

The Crierx. Mr. Jenison. 

Mr. Jentson. Aye. 

The Crerk. Mr. McMullen. 

Mr. McMvtten. Aye. 

The Crerkx. Mr. Miller. 

Mr. Mitier. Yes. 

The Crier. Mr. Morris. 

(No response. ) 

The Crerk. Mr. O'Neill. 

(No response. ) 

The Cierk. Mr. Poulson. 

Mr. Poutson. No. 


” 
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The CierK. Mr. Redden. 

(No response. ) 

The Crerk. Mr. Regan. 

(No response. ) 

The Cierk. Mr. Saylor. 

Mr. Sarvor. No. 

The Cierx. Mr. Taylor. 

Mr. Tayzor. Aye. 

The Crerx. Mr. Wharton. 

Mr. Wuarron. Aye. 

The Cierx. Mr. Yorty. 

Mr. Yorry. No. 

The Crerx. Mr. Murdock. 

(No response. ) 

Mr. Enexe. The Chair announces that he changes his vote to “no” 
and announces the vote is 10 to 8. 

Mr. Mitier. Mr. Dawson is here. 

Mr. Eneie. Mr. Dawson, we are voting on adjournment. 

Mr. Dawson. Will my vote change it ? 

Mr. Enexe. It will not. 

Mr. Dawson. I vote “present” if it won’t change it. If it will, I 
will have to ask the issue. 

Mr. Enere. Mr. Dawson is voting present. 

The Chair will announce the vote is 10 for adjournment, 8 “no,” and 
] present. 

The committee is adjourned to 10 o’clock April 18, 1951. 

(Whereupon, at 10:20 a. m., the committee adjourned, to reconvene 
at 10a. m., Wednesday, April 18, 1951.) 
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WEDNESDAY, APRIL 18, 1951 


House or REPRESENTATAVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
New Hovse Orrice Bui.prne, 
Washington, D. C. 

The committee met*at 10:05 a. m., pursuant: to adjournment, Hon. 
John R. Murdock, chairman of the committee, pads ay 

The Cuarrman. The committee will come to order. 

We will proceed with the further consideration of H. R. 1500 and 
H. R.-1501. 

This session today has been called and voted upon in the regular 
order, which was the hearing of further testimony on the bills under 
consideration. The chairman has conferred with members of the 
committee who have asked that we vary from the hearing as scheduled - 
for pertinent consideration. 

The Chair is glad at this time to recognize the gentleman from 
Pennsylvania, Mr. Saylor. 

Mr. Sartor. Thank you, Mr. Chairman. 

Mr. Chairman, at this time I would like to make a preferential 
motion. I move you, Mr, Chairman, that H. R. 1500 and H. R. 1501 
be postponed ‘until such time:as use of the water-in the lower Colorado 
River Basin is either adjudicated, or a binding, mutual agreement as 
to the use of the water is reached by the States of the lower Colorado 
River Basin. 

Mr. Povtson. I second the motion. 

Mr. Enete. I second the motion. 

Mr. Asprnati. Mr. Chairman, may I see a copy of the motion? 

The CHarrman. Mr. Aspinall calls for a copy. The Chair will ask, 
while the gentleman is inspecting the copy of the resolution, the clerk 
to reread the resolution. 

The Crier (reading) : 

Mr. Chairman, I move that H. R. 1500, 1501, be postponed until such time as 
use of the water in the lower Colorado River Basin is either adjudicated or 
binding or mutual agreement as to the use of the water is reached by the States 
of the lower Colorado River Basin. 

The Cuarrman. The Chair will recognize the gentleman from Colo- 
rado, Mr. Aspinall. 

Mr. Enere. Is the gentleman seeking recognition ? 

Mr. Asprnatu. Mr. Chairman, I don’t wish to speak at this time to 
the motion. 

Mr. Eneir. Mr. Chairman, I move the previous question. 

Mr. Mrtter. Mr. Chairman, I would like you to hold that. 

Mr. Eneare. I withdraw. it. 
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The Cuarrman,. The gentleman from Nebraska is recognized. 

Mr. Mitzer. I would like to make just a short statement for the 
record, Mr. Chairman. I think you and I are the oldest members on 
this committee. 

The Cuarrman. That is right. 

It seems to me it was 5 years ago we started some hearings on the 
division of the Colorado water, the central Arizona project, and at 
that time I brought up the question and asked the question of several 
witnesses, if it was not necessary to have some adjudication by the 
courts of the water before progress could be made. 

I said that because Nebraska, Wyoming, and Colorado had some 
difficulties and had to go through the courts to get adjudication of 
their water rights and other matters cleared up. If we had started 
at that time on some kind of a program to get an adjudication through 
the courts this thing might have been settled by now, but as I remember 
the witnesses at that time all seemed to be reluctant about grasping 
the thing and taking the steps that were necessary to have an ad- 
judication. 

It seems a shame that the water in the Colorado River now going to 
waste cannot be used either for production of power or for irrigation 
and domestic uses. 

I realize that we have had long and exhaustive hearings, not only 
this year but last year and in other Congresses. I have read with 
considerable interest the statement that has been signed, and I signed 
it this morning, rather reluctantly, because I have a feeling maybe 
that it might bring it to the courts quicker, and I wouldn't sign it if | 
didn’t think it was going to get into the courts to have an adjudi- 
cation. 

Iam nota lawyer. Someone says you don’t have an issue here until 
Congress takes some steps. That I do not know, but I signed the 
statement with the hopes that this thing will go through the courts 
for a finding, and if this action in adopting the resolution this morning 
will have that effect, fine. If not, I hope the committee will take some 
steps to get the thing before the courts as quickly as possible so that 
we can go ahead and develop the resources that we have in this area. 

This is only one little segment of a huge, vast amount of resources 
that can be developed. 

That is the statement I wanted to make, Mr. Chairman. 

The CHarrmMan. Judge Morris, will you take the chair, please / 

Mr. Chairman, I ask for recognition. 

Mr. Morris (presiding). Mr. Murdock. 

Mr. Murpock. I may want to offer a substitute motion, but in keep- 
ing with what the gentleman from Nebraska has just said, I know 
how tired we all are and worn out from these hearings. However, | 
had hoped the gentleman from Pennsylvania was going to offer a 
resolution to postpone consideration for a period, but this postpone- 
ment is conditioned, conditioned on adjudication or “binding mutua! 
agreement.” 

I have on my desk right this minute—I didn’t bring it up, but I will 
be glad to lend it to anyone—a photostatic copy of two pages, thie 
first and second pages of the Arizona Republican, as it was then 
called, for December 10, 1922. On these pages is given in full the 
text of an address by the Honorable Herbert Hoover, at that time 
Secretary of Commerce. 
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This address was in Phoenix, Ariz., December 10, 1922. He had 
come recently from Sante Fe, N. Mex., and he was addressing the 
people of the State of Arizona in a laudatory fashion with regard 
to the Colorado River compact which had been signed only a few 
days before by representatives of seven States at Sante Fe on Novem- 
ber 24, 1922. 

I heard the address, listened to it with great interest. Although 
that is quite a long while ago, I remember specifically that the speaker 
emphasized the point that this river problem had been in controversy 
for years at that time, and he was quite elated that a beginning now 
had been made toward a settlement without litigation and he par- 
ticularly stressed the fact that it was not thrown into the courts. 

I thought I should pass that on to the members of the committee ; 
that on December 10, 1922, the Honorable Herbert Hoover felt that 
this controversy was then beginning toward settlement, not by liti- 
gation, but by the step already taken. 

Unless the mover of this resolution should see fit to drop out the 
conditions involved here, I must insist on offering a substitute reso- 
Jution. 

Mr. Sartor. Will the gentleman yield? 

Mr. Murpock. Yes. 

Mr. Saytor. Mr. Chairman, this motion has been made, not in any 
sense of levity or in any desire to prejudice the rights of the great 
State of Arizona, or California, or Nevada, or any of the 17 States 
which are under the jurisdiction of the Bureau of Reclamation. 

It was made after we returned recently from a trip to the Southwest 
where members of the committee saw the tremendous need for water, 
where in both States, in all States that we visited. It was made after 
we realized that the waters of the Colorado River are not being uti- 
lized to their fullest extent, and so that this question could be decided. 
You will notice that it is not just settled by an action of the court alone, 
but carrying out what you have stated was President Hoover’s thought 
in 1922, that if the States of the lower basin can agree by mutual com- 
pact, it is in the alternative, not an absolute statement that it be de- 
cided by the courts. 

Mr. Murpock. I take it that that is the gentleman’s answer, then, 
tomy question of whether he would be willing to modify the resolu- 
tion offered. 

There are two conditions imposed in this resolution. While I recog- 
nize that one of them is other than litigation, both conditions are 
such as to delay or hamper the development of the lower Colorado 
River. Under all the circumstances I regard them as impossible 
conditions. 

Mr. D’Ewarr. Mr. Chairman, would you yield to me? 

Mr. Murpocx. I will be very glad to yield, Mr. D’Ewart. 

Mr. D’Ewart. This motion is worded this way because those that 
agreed to it felt that it would help the States in getting into the 
Supreme Court, and give them backing in the effort that must be made 
to solve the fundamental issue here before Lower Colorado water can 
be further developed. That is, to determine by adjudication or by 
firm mutual agreement as to the use of water of the lower basin. We 
thought by wording this resolution this way we would strengthen the 
efforts of those States in solving that first difficulty that must be solved 
before you can go further. 

80804—-51—ser. 2, pt. 2——11 
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Mrs. Bosone. Will the gentleman yield? Then if your interest js 
that, then why didn’t you say by whom the litigation should be begyy, 
and when an agreement should be consummated, or when the bevin. 
ning of an agreement should be started ¢ 

Mr. D’Ewart. Following the taking of this vote, we expect to file 
a statement, signed by a large number of members of this committee, 
suggesting who should make this action and how it should be done, 
and recommending that this adjudication be undertaken or firm 
mutual agreement be undertaken. 

Mr. Morpock. I thank the gentleman for that apparently kindly 
statement. I know his sincerity and he knows that I agree with hin 
that nothing could be more desirable than a settlement of this contro- 
versy before the highest court of the land. We are in disagreement 
only with respect to how to obtain that settlement. 

I must remind the committee that there has been congressional per- 
mission for a compact and an agreement since 1928, but there had been 
efforts made to come to agreement, according to the second alternative 
condition imposed, long before 1928. They have resulted in nothing 
by way of agreement during 30 years. 

If this postponement of all consideration hinges upon agreement 
after 30 years of disagreement, that, we feel, I feel, is an impossible 
condition. 

Now, if it could be shown positively that we could get squarely into 
the higher court and could get a final adjudication, I would be per- 
fectly willing—I would rejoice—in postponing the consideration of 
this bill; I had hoped that by the passage of this bill we would hasten 
such an adjudication by the terms of the bill. If we could be assured 
that that would be the case, but the committee has heard me many 
times say I feel that to throw this into litigation now heads us down 
a blind alley, a dead-end street, that will not result in adjudication, and 
final adjudication. 

Mr. Mitzer. Will the gentleman yield? 

Mr. Murpock. I will be happy to. 

Mr. Miter. I wonder if the gentleman who made the motion and 
the gentleman who seconded the motion will agree that the action 
taken here as affirmative, that it could be set aside at any time by a 
majority vote of the committee ? 

Mr. Reppen. I was going to offer that amendment if the order 
didn’t carry. 

Mr. Miter. If the gentleman who made the motion and the gentle- 
man who seconded the motion will agree that the taking of affirmative 
action, setting aside or postponing it, that it would be possible on an- 
other day by a majority vote of the committee to set aside the action 
taken today. 

Mr. Sartor. Will the gentleman yield? 

Mr. Miter. Yes. 

Mr. Saytor. It is my understanding that is the rules of our com- 
mittee. We have adopted the rules of this committee, as the rules of 
the House, and that situation also exists. 

Mr. Reppen. Will the gentleman accept that as an amendment to 
his resolution ? 

Mr. Sartor. It is already in that when we organized our commit- 
tee. We adopted the rules of the House and as the rules of this com- 
mittee unless otherwise specified. 
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Mr. McMu tien. Will the gentleman yield for one question? 

Mr. Murvock. Yes, I will be glad to. 

Mr. McMutten. If I understand the rules of the House, which we 
operate under here in the committee, to constitute a majority there 
would have to be more than 50 percent of the members present. That 
would constitute a quorum and the majority of a quorum to change 
this motion at any day; is that correct? 

Mr. Reppen. There might be conditions under which they couldn't. 
If the gentleman will yield to me for just an observation. 

Mr. Murvocx. I will be glad to. 

Mr. Reppen. I had in mind the same thing that the gentleman from 
Nebraska mentioned, in the event another resolution was not adopted, 
as an amendment to the original motion, and my amendment would 
add at the end of the gentleman’s original motion the following: 
“or, until at, least 14 members of the committee shall request in writing 
a further consideration of these bills.” 

That is all the protection they would need and would constitute an 
actual majority of the membership of the committee, and if 14 mem- 
bers of this committee want to reconsider what they have done any 
time, I don’t see how anybody can object. 

Mrs. Bosonr. If they want to be fair. 

Mr. Yorry. Will the gentleman yield? 

Mr. Murpocs. I will yield. 

Mr. Yorry. Is there any feeling that Arizona hasn’t had a fair 
hearing on this bill before this committee ? 

Mr. Reppen. If you are talking to me, none that I know of. 

Mr. Yorry. I am talking to the gentleman from Arizona. 

Mr. Murpock. This resolution is breaking in upon hearings right 
this minute. The regular order today was to hear further testimony 
from the opponents. 

-I entered into an agreement with two of the gentlemen from Cali- 
fornia on February 22, that we should begin hearings on this bill on 
the 27th of February, and expedite them as much as we could. The 
agreement was that both sides should have an equal amount of time 
with rebuttal time offered the proponents. 

Now, I don’t want to be put in the light of trying to shut off oppo- 
sition testimony. This move today did not come from me. 

Mr. Yorry. My question was, Does Arizona feel that it had a fair 
chance to present its case to the committee / 

Mr. Murpock. We took such time as seemed to be required and 
proper. 

Mr. Yorty. May I ask another question, then? Would the gentle- 
man feel justified in reintroducing the same bill and going through 
the same hearings again if there is no change between now and the 
time he has introduced those bills in the legal situation ? 

Mr. Murvocx. The Chair is not willing to commit himself on what 
he is going to do on new bills. 

Mr. Asprnaty. Mr. Chairman. 

Mr. Morrts (presiding). The Chair will apologize Mr. Aspinall. 
Were you through ? 

Mr. Murpocr. Yes; I will yield the floor. 

Mr. Morris (presiding). The Chair recognizes the gentleman from 
Colorado, Mr. Aspinall. 
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Mr. Asptnatut. Mr. Chairman, I present a substitute motion and 
ask that the clerk read it. 

Mr. Morris (presiding). Will the clerk read the substitute ? 

The CLerK (reading) : 

Whereas the hearings on H. R. 1500 and 1501 have been prolonged to a greater 
extent this session than was first anticipated and other legislation before the 
committee has been delayed thereby, and 

Whereas various members of the committee have indicated a desire to shorten 
hearings on said bill: Therefore be it 

Resolved, That the hearings be now closed and that the opponents, within 5 
days, submit such written statements as they care to make for the record without 
oral presentation ; and that the proponents, within 5 days after having received 
copies of further written statements by the opposition, make such further written 
statements without oral presentation as they care to came for the record; be 
it further 

Resolved, That the record of the hearings, including such written statements 
as are submitted within the time specified, be distributed to the members of the 
committee; be it further 

Resolved, That further consideration of H. R. 1500 and 1501 shall be post- 
poned, subject to a call in writing by any 14 members of the committee. 


Mr. AsprnatL. Mr. Chairman, I know that I have stepped out of 
my role just a little bit from what I have tried to take during the 
consideration of these bills because I think that most of you will 
admit that I have suggested that as far as the upper basin was con- 
cerned, as long as the consideration was kept below Lee’s Ferry, that 
we weren’t going to take any part in it, and I wish to say also to the 
proposers of the original motion that I personally appreciate the 
fact that in the original motion you have stated the lower basin. 

To me that is a consideration to the upper basin which I think is 
deserved and I appreciate it very much. 

I know Mrs. Bosone will join with me in our feelings in this respect, 
and I introduce this substitute purely for the desire on my part 
that we may get together and do what apparently is the desire of the 
majority members of this committee, and that is to bring to an im- 
mediate close any further hearings on the two bills; also to prevent 
the necessity of introduction of like bills during this session of 
Congress. 

The motion is so worded that the hearings are closed, all written 
statements will be permitted within 5 days, or a period of a short 
time, and then no further action will be taken by this committee 
until 14 members of the committee, which is a majority, make a call 
for further hearings. 

Now, I don’t believe it is the province of this committee, gentlemen, 
to foreclose further consideration until certain events take place, and 
specially beyond the Eighty-second Congress. Neither do I believe 
that this committee is in position at the present time to go on record 
for the one alternative which has been offered and that is that a 
legal proceeding must be had, or should be had, and a determination 
made by the courts. : 

That is speaking for this committee a little bit further than I think 
that most of us wish to go. Personally, I am in hopes that the lower- 
basin States, the two States, may within a reasonable length of time 
follow the example set by the upper basin States and arive at a friendly 
compromise, and do so through the compact method procedure. I[ 
don’t know whether it is possible. But I do know this, that 14 members 





CENTRAL ARIZONA PROJECT 745 


of this committee can wield its desire any time they so desire and this 
substitute motion I have offered does away with these suggested pro- 
cedures that have to take place as far as we are concerned. _ 

It also leaves us in the status quo without making it necessary that 
we pass Judgment upon the two alternatives offered. For that reason, 
and purely to get this away and get our tables cleared so that we can 
go to other legislation, I offer this suggestion. 

I thank the sponsors of the original motion again for the jurisdic- 
tion which they have kept for their original motion. 

Mr. Ener. Mr. Chairman. 

Mr. Morris. I don’t believe the gentleman’s motion was seconded. 
1 would like to second. 

Mr. EneGxie. I would like to be recognized in opposition to the sub- 
stitute. 

The CuarrMan. The gentleman is recognized. 

Mr. Enere. The difference between the substitute and the original 
resolution is that the original resolution makes it perfectly plain that 
the majority of the members of this committee believe that it is neces- 
sary for this matter to be litigated to get this matter settled. 

Now, reference is made to an agreement. I am not so sure any agree- 
ment is possible. We have tried to agree for 30 years, and we have 
been unable to agree. California has offered to arbitrate, to agree or 
consult on the matter, or litigate; and Arizona has refused either to 
agree or to arbitrate, or to litigate. 

Now the majority of this committee have, I believe, as indicated by 
the gentleman from Montana, signed a statement. I am one of the 
signers of that statement. That statement makes it perfectly clear 
that a solid majority of this committee believes that this matter must 
be taken to the Supreme Court. 

Now they argue about a justiciable cause of action. The plain fact 
is that there is no agency on the face of the earth that can decide 
whether or not there is a justiciable cause of action except the Supreme 
Court of the United States itself, and the Supreme Court will decide 
that matter. 

The mandate of this original resolution is for these parties to go 
into the Supreme Court. Now, Arizona is not going to go to the 
Supreme Curt unless they are faced with a resolution of the force and 
the directness which this original motion embodies. This business of 
stalling it off until 14 members agree to take it up again is just another 
way of procrastinating the whole problem and will not result in any 
settlement of this. A year or 2 years from now, if Arizona is able to 
get 14 people to agree to take it up again-——— 

Mr. Reppen. Will you yield? 

Mr. Encie. No; just a minute—we are going to be faced with the 
same identical situation. The original resolution makes it necessary 
for this matter to go forward in the only practicable way, in my opin- 
ion, that it can go forward; and that is for these parties to go into 
the Supreme Court of the United States. 

California has time and again said she was willing to litigate this 
matter in the Supreme Court, but Arizona-has to get out of the way 
as far as the litigation resolutions are concerned because we can’t get 
them out of the other committees of this Congress unless Arizona does 
get out of the way and make it possible for us to join the United States 
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Government, which is a necessary party in any acion to the settlement 
of this controversy. 

And, therefore, Mr. Chairman, I say that the substitute resolution 
is wholly ineffectual for any purpose. It doesn’t move this committee 
one step forward in getting a solution of this problem. The original 
resolution does that, and that is the reason I am going to support the 
original resolution. 

Mr. Asprnatu. Will the gentleman from California yield to me for 
a question ? . 

Mr. Enete. Yes. 

Mr. Asprnatu. Do you think that your original motion would pre- 
clude the next session of Congress, the Eighty-third Congress, from 
the introduction of similar bills to this and consideration by this 
committee on such bills? 

Mr. Enate. Neither would the substitute; but, for the purposes 
of this session at least, this Congress, this committee would have 
made it clear as to what it thinks should be done. Then, if Arizona 
isn’t willing to get out of the way and join with us in providing 
for a joinder of the Federal Government in a suit before the Supreme 
Court, the onus of a failure of this matter to proceed is then where 
it properly belongs, on the State which is blocking the action. 

Mr. Asprnatu, If the gentleman will be charitable enough, he will 
admit there must be two sides to this question. 

Mr. Enetx. To what question ? 

Mr. Asprnauu. To this question of the controversy between Cali- 
fornia and Arizona. 

Mr. Enotz. That is exactly why we say it has to be litigated. There 
are three or four separate litigations which are in contention re- 
peatedly, and Arizona has to win them all before she has water enough 
for this project. But in the final analysis the matter has to be decided 
someday by the Supreme Court, and the effect of this original motion 
is to say: “Listen, we have fooled around long enough. We have 
spent time enough in these committee hearings without a solid adjudi- 
cation of the first thing you always determine before you start with 
building anything, namely, the title of the property on which you are 
going to build it.” 

Now, that is all this resolution says, and it says we should go 
forward. 

Mr. Mirier. Will the gentleman yield? 

Mr. Enate. Yes. 

Mr. Miter. The substitute motion, I believe, calls for the filing 
of statements. I presume that should be done by unanimous action 
of the committee, that anyone who desire to file a statement pro or 
con should have maybe 5 or 10 days to do that. 

Mr. Enetr. We have no objection to that particular proposition, 
and it can be done by unanimous consent if affirmative action is taken 
on the original motion, but what I am saying is that the substitute 
motion merely procrastinates the problem, meerly dilly-dallies with 
it further, whereas the original motion makes it firmly apparent to 
everybody that the majority—if it is adopted—that the majority of 
this committee says to these parties, “You go forward and get into the 
Supreme Court of the United States.” 

We have said time and again that we are willing to go to the Su- 
preme Court of the United States. Arizona is blocking the way. 
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This resolution, therefore, says to Arizona, “If you want to get this 
thing done, get out of the way and get in to the Supreme Court and 
establish the legal rights which you claim you have,” and we will be 
glad to face Arizona in the Supreme Court within the next month or 
within the next 2 months or anytime that we can get into the Supreme 
Court. 

Mr. Aanpanu. Mr. Chairman, will the gentleman yield? 

Mr. Ene te. I yield. 

Mr. Murpock. Do you wish time in your own right? 

Mr. Aanpaut. No; I just wish to ask the gentleman a question. 

Mr. Enate. I yield for a question. 

Mr. AanpanL. Arizona is interested in additional development 
and utilization of the waters of the Colorado River. It should be 
Arizona’s desire, if adjudication of water rights are necessary, to 
bring the question into the courts. 

Is there a procedure by which Arizona, the people of Arizona, can 
bring the question into the courts at the present time ? 

Mr. Enexe. Not without the passage by Congress of a resolution 
which permits the joinder of the Federal Government. The Supreme 
Court oe held that the Federal Government is a necessary party to 
the settlement of the rights on the Colorado River. They held that 
time and again. 

Therefore, we have to get that resolution through or else the At- 
torney General has to bring the action. 

Mr. Aanpaut, Is there a proposal to introduce or give considera- 
tion to such a resolution ? 

Mr. Ene.z. The resolutions are now pending over in the House 
Judiciary Committee and also in the Senate Judiciary Committee. 

Mr. Poutson. Isn’t it true that the chief opponent has been Arizona? 

Mr. Enere. That is correct. Now I would be willing to suggest, 
if this original resolution or motion is adopted, that the parties join 
in and ask the Attorney General to bring the action and join all of 
the States. That would be the way to do it if we would have him do it. 

The Cuamman. Will the gentleman yield to a question, and first a 
correction ¢ 

Mr. Enctz. Yes. 

The CHarrman. Let it be understood that not only did Arizona 
oppose the suit resolution but all the upper basin States sent repre- 
en here to oppose the suit resolution to which the gentleman 
refers. 

This is a question I wanted to make and ask: If Congress passed the 
resolutions which you speak of, would that create a justiciable issue 
and lead to a final settlement? Can you guarantee that? Of course 
you cannot. 

Mr. Enotes. I can guarantee this, that the Supreme Court of the 
United States will decide on the threshold of the action whether or not 
it will take jurisdiction, and we have been to the Supreme Court 
three times, and not one of those suits has taken more than 8 months, 
s0 this isn’t a delaying action at all. 

Mr. Aanpanut. Mr. Chairman, may I direct a question to you? 

The CHarrman. Yes, Governor. In fact, you are recognized in 
your own right. 

Mr. Aanpani, Why have Arizona and the States of the upper basin 
objected to that resolution ? 





748 CENTRAL ARIZONA PROJECT 


The Cuarrman. Because it is not a complete answer to the prob. 
lem of getting a judicial settlement. It grants permission to join 
the United States in the suit, which we grant is a necessary factor: 
but, having done so, we are not yet in the Court, and we might not 
be for many, many years, because there are other conditions requisite 
to make a justiciable cause of action than the one mentioned in the 
suit. That I think is the best answer that a layman could make. The 
California suit resolutions are deceptive in that they seem to promise 
toomuch. This is my version of the Arizona viewpoint. 

Mr. Morris. Mr. Chairman. 

Mr. Ener. Will the gentleman vield to me? Governor, you have 
the floor. 

Mr. Aanpant. I will yield to the gentleman. 

Mr. Enete. I will say to the gentleman that the upper basin, of 
course, has been reluctant to get involved in litigation. One of the 
questions, at least, which will go before the Supreme Court is the 
question of the definition of “beneficial consumptive use,” and what 
that is defined by the Supreme Court it will be defined as those words 
are used in the basic compact which applies to the whole basin. 

Very naturally those people are getting along all right among 
themselves up there. They don’t care to see that question put into 
issue and decided one way or the other, but it is inevitable that it is 
going to happen. There isn’t any way out of it that I can see, and 
as a consequence, sure, they weren't too happy about a litigation in 
the Supreme Court, but there isn’t any way to avoid it. 

We have to go there and determine those questions, which relate to 
the interpretation of the basic compact. 

Mr. Asprnatn. Mr. Chairman, will the gentleman from North 
Dakota yield ? 

The CuarmmaNn. Had you finished ? 

Mr. Asprnau. I would like for the gentleman from North Dakota 
to yield, to suggest that the real reason that the upper basin does 
not wish to be drawn into this controversy is because we are realizing 
there are certain differences that will have to be settled later on, but 
we do not wish to be just compelled to go into the quarrel between 
the two lower basin States over this question of the division of water. 

In other words, we wish our differences and those of the future 
which must be resolved to be arrived at if possible by compact agree- 
ment and, if not, then to go in solely on the differences at that 
time; and we do not wish to go into a lawsuit in the Supreme Court 
where the primary question involved is the division of water between 
the two lower basin States. 

Mr. Aanpant. I can see that there would be a very good reason 
for not wanting to be a part of the litigation. 

Is there any reason why there couldn’t be litigation of the rights 
among the lower States? 

Mr. Asptnati. According to my information the proposals that 
have been presented so far give permission to the Federal Govern- 
ment to be made a party to the suit: that could include all of these 
questions ; and for that reason we have objected. Now, if it is purely 
this one question that would be resolved, more than likely the dif- 
ferences between the two States could be solved without any inter- 
ference without upper basin jurisdiction. 





CENTRAL ARIZONA PROJECT 749 


Mr. AanpAHL. That is the intention of the original resolution that 
was offered before this committee. 

Mr. AsprnaLu. But it is not the provisions of any of the resolution 
that has been introduced by the California representation. 

Mr. Yorry. Will the gentleman yield ¢ 

Mr. AAnDAHL. Yes. 

Mr. Yorry. I would like to say to the gentleman I think he has 
hit a crucial point, and very rightly so. It is obvious California feels 
it has binding contracts for the water. We have erected the works to 
divert it. Actually it seems to me that Arizona is the one that ought 
to be bringing the lawsuit and putting in these resolutions to get a 
lawsuit and not California. 

We have gone overboard, it seems to me, in being fair. 

Mr. AanpauL. That is exactly the question I had in my mind, and 
that is the reason I wanted to know why Arizona was not moving for 
that purpose. 

Mr. Yorty. I think you are just right. 

Mr. Aanpani. Yes. 

The Cuarrman. Will the gentleman yield? 

Mr. Aanpanu. Yes. 

The Cuarrman. California is not now taking all the water to which 
she is admittedly legally entitled. Therefore, Arizona cannot take 
action in the Supreme Court against California, because she is doing 
us no injury, as it now stands, i in such a way the Court itself would 
take jurisdiction. 

Mr. Aanpauu. I realize you can’t proceed on that basis, but there 
is this other aproach that might be stimulated by congressional reso- 
lution and by action of the Attorney General. 

Mr. Enere. Will the gentleman yield? 

Mr. Aanpaut. Yes. 

Mr. Ener. Arizona contends that the contracts that California 
has for water now and the works that we have built for the utilization 
of water now out of the Colorado River, exceed our limitation. We 
say we haven’t exceeded our limitation. We contend that that makes 
a justiciable issue, which should be settled in the Supreme Court and 
if they wanted to they could bring suit and test it now because they 
claim that we have exceeded our limitation. 

We deny it. They say, “You have contracts for 5,362,000 acre-feet 
of water, which is more than your limitation and more than can be 
had under the contract,” and that we have built works for the utiliza- 
tion of those waters. 

We say, “No; that is within our limitation.” 

They say, “No; it isn’t. You have exceeded your limitation.” 

There is your issue right there. They can go to court on it if they 
want to, but they don’t want to go to court, and the real merit of this 
original resolution is the fact that it makes it plain that this com- 
mittee contends we should go to court. 

Mr. Aanpbant. I might say that my layman’s opinion questions that 
just a little bit. I don’t think that Arizona would have any case in 
court against California for overbuilding. They wouldn’t have any 
vase there until California took more water from the river than it was 
entitled to. 

Mr. Enaxe. If you are going to make that assumption, you have to 
assume that somebody is going to have to pay millions and millions 
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of dollars’ worth of improvements which will some day lack for water. 
It is the same proposition you have in the quiet title suit. 

In Nebraska versus Wyoming that is exactly what they called jt, 
You can quit title against title claims for overlapping title bet ween 
when there hasn’t been any construction built on it. In this instance 
you have overlapping claims on this river and since they overlap and 
they are legal claims, based upon what are considered legal documents 
or the interpretation of legal documents, you are entitled to bring 
suit to quiet title to this water. 

Let them go ahead and bring suit to quiet title or as I suggested 
before, if Arizona and California will join and go down and ask the 
Attorney General to file suit, I suspect he would do it and settle this, 

Mr. Aanpant. I recognize, perhaps, there is a possibility by a con- 
gressional resolution that would ask for the litigation on water rights 
in the lower basin, and leave the upper basin out. There may be a 
possibility there. 

The Cuamman. Governor Aandahl, before you give up the floor, 
two gentlemen have been seeking recognition. I would like to recog. 
nize Judge Morris next, but I notice Congressman Saylor is asking 
recognition. Perhaps you would yield to Congressman Saylor. 

Mr. Aanpaunt. I will be glad to yield the floor or yield to the gentle- 
man. 

Mr. Enate. I would like to move the previous question. 

Mr. Sartor. Before we have the previous question, I would like to 
say a few words with regard to my reasons for opposing the substitute 
motion. 

First, I want it understood that all of the people who got together 
and discussed this situation that has brought us to our present point 
have not had the attitude of the gentleman from California, Mr. 
Engle. We don’t feel that California is 100-percent correct in every- 
thing that she has done. We don’t feel, however, that Arizona has 
done everything that she should have done, and I am disheartened this 
morning to hear both the gentleman from Arizona and the gentleman 
from California say that because there has been a dispute and they 
haven’t been able to agree for 30 years, that there is no hope of a 
mutual settlement of this problem in the lower basin States. 

Truthfully, I think if that situation exists, it is a blotch on the 
escutcheon of justice of these United States, because when the time 
comes that two great States in the Southwest who have mutual prob- 
Jems and who are dependent for, in many respects, their lifeblood 
upon one common source, that they can’t agree among themselves, 
that they certainly should have in both States people who are big 
enough to go outside and pick some other individual and let them 
ene this matter and bring it to a successful conclusion. Truth- 

ully 

Mr. Reppen. Will the gentleman yield? 

Mr. Sartor. Yes. 

Mr. Reppen. I would like to say that every man from California 
that I have talked to about this, and they are not on this committee, 
I have suggested the very thing you have mentioned, they ought to go 
and settle this and the answer has been, “We cannot settle it.” 

Mr. Aanpant. Mr. Chairman,’ I am just going to make one state- 
ment and then yield the floor. 
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I personally feel that Arizona is in a position of disadvantage in 
any negotiations that you might enter into and that you need all the 
consideration and all the help we can possibly give you. 

The Cuatrman. Thank you, Governor. 

Judge Morris has been seeking recognition. 

Mr. Morris. Mr. Chairman and members of the committee, it seems 
to me that the substitute motion is absolutely fair, and would be good 
procedure, ‘The substitute motion in substance does this: It permits 
both sides to file statements to complete their argument and their theo- 
ries in this case. 

Now, you can’t get into the Supreme Court just because you want 
in the Supreme Court. That is an absolute certainty, and you can’t 
get into the Supreme Court just because some resolution is passed 
even by the Congress of the United States permiiting the United 
States Government to become a party, or certain States to sue. You 
have to have something to sue about. 

Now, just assuming, gentlemen, that this substitute motion is passed. 
I take it that every person on this committee wants to do the fair 
thing; 1 am sure that every person does. We have our different ideas 
about it, but just assuming that the State of Arizona could file some 
statements here, and might well do so, that would convince some of 
you who are not now convinced that it is utterly impossible to carry on 
with any litigation by resolutions, that the only way to determine 
this, the one and only way is to pass this bill, or some similar bill. 
Then I believe you gentlemen would be convinced that you would go 
along with the bill. 

Now, why not give yourselves an opportunity? Why not examine 
all of the evidence instead of stopping it right here? 

Now the purpose of both motions is to postpone. That is the pur- 
pose of both. Now, if you adopt the substitute resolution, vou post- 

one and give both sides an opportunity, not to carry on with further 
Soadiaen here, to disturb your time, but to file written statements, and 
I assume that every member will read and read carefully those state- 
ments, and it may be that some authority will be brought to your 
attention that hasn’t yet been brought to your attention that will con- 
vince you beyond the purview of a doubt that it is utterly impossible 
to get into the Supreme Court and adjudicate this matter without this 
or a similar bill. And if that should occur, then I imagine a number 
of you would want to change your position on this. 

Mr. D’Ewarr. Will the gentleman yield ? 

Mr. Morris. Just a moment and I will yield. 

Why not give them that opportunity? It is not an unreasonable 
request. but if you pass the first resolution, here is what you will 
do: You will be saying by that, not that you are giving yourselves 
any more time to determine whether or not it might be adjudicated, 
but you will be saying that the matter will be postponed in fact until 
it is adjudicated. You will not be giving yourselves any opportunity 
in this committee to further consider this matter whatsoever. You 
will be precluding yourselves. You will be precluding yourselves 
from any further consideration. 

Now, the substitute motion will have exactly the primary effect of 
the original motion, which will stop the thing, but it will still give 
you an opportunity, and all of us an opportunity to let both sides 
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have their full and complete say on this matter. And I am per. 
suaded that if you will do that, that authorities can be presented herg 
that will convince some of you that it is absolutely utterly impossible 
to get into the Supreme Court in any way other than by passing this 
bill, or some similar bill along this line. 

I yield to the gentleman. 

Mr. D’Ewarr. If the Chairman will recognize me following the 
taking of this vote, I will ask unanimous consent to file the statements 
that are mentioned in the substitute motion. 

Mr. Reppen. I want to offer a substitute motion after this. | 
don’t mind your being recognized. 

Mr. D’Ewart. I wanted to inform the Chairman that the unanimous 
consent for the filing of the statement will be asked at the proper 
time. 

Mr. Morris. Just this final statement and I conclude. This has 
pointed up this question and it seems to me that if you should pass 
this substitute motion, then the wise thing and the proper thing for 
Arizona, those who believe in that particular side of the controversy, 
is to point up that question and to brief carefully that one particular 
question as to whether or not there is any way to get into the Supreme 
Court other than by this bill, and I believe that authority can be 
presented that will convince, at least some of the members of the 
committee who at this time are hesitating, that this is the one and only 
way to get into the Supreme Court. 

Mr. Enete. Will the gentleman yield? 

Mr. Crawrorp. I move the previous question. 

The Cuarrman. The previous question has been called for. 

Mr. Asprnati. Mr. Chairman, 1 ask for a roll call. 

The Cuatrman. On the previous question / 

Mr. Asprnatu. No. 

The CHatrman. The previous question having been called for, 
the vote occurs on the substitute. I will ask the clerk to read the 
substitute for a full understanding. 

The CuerK. (reading) : 

Whereas the hearings on H. R. 1500 and 1501 have been prolonged to a 
greater extent this session than was first anticipated, and other legislation before 
the committee has been delayed thereby, and whereas various members of the 
committee have indicated a desire to shorten hearings on said bill, therefore, 
be it resolved that the hearings be now closed and that the opponents within 
5 days submit such written statements as they care to make for the record 
without oral presentation, and that the proponents within 5 days after having 
received copies of further written statements by the opposition, may file such 
further written statements without oral presentation as they care to make for 


the record. 

Be it further resolved that the record of the hearing, including such written 
statements as are submitted within the time specified, be distributed to the 
members of the committee ; be it further 

Resolved, That further consideration of H. R. 1500 and 1500 shall be post: 
poned subject to a call in writing by any 14 members on the committee. 

The CHarrman. Gentlemen, you have heard the motion. A roll 
call is asked for. I will ask the clerk to call the roll. Those who 
favor the substitute motion will vote “aye” when their name is called; 
opposed will vote “no.” 

The Cierk. Mr. Aandahl. 

Mr. Aanpanu. No. 

The Crier. Mr. Aspinall. 
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Mr. AspINnALL. Aye. 

The Crerx. Mr. Baring. 
Mr. Barina. No. 

The Cierx. Mr. Bentsen. 
Mr. Bentsen. Aye. 

The Cierx. Mrs. Bosone. 
Mrs. Bosonr. Aye. 

The Cierk. Mr. Bow. 

Mr. Bow. No. 

The Cierx. Mr. Budge. 
Mr. Buper. No. 

The Cuerk. Mr. Crawford. 
Mr. Crawrorp. No. 

The Crerx. Mr. Dawson. 
The Cuarrman. Aye, by proxy. 
The Cuerx. Aye, by proxy. 
The Crerk. Mr. D’Ewart. 
Mr. D’Ewarr. No. 

The Currx. Mr. Donovan. 
Mr. Donovan. Aye, by proxy. 
The Crerx. Aye, by proxy. 
The Crerx. Mr. Engle. 

Mr. Enate. No. 

The Cierkx. Mr. Fine. 

The Cuarrman. Aye, by proxy. 
The Crerx. Aye, by proxy. 
The Crierk. Mr. Harrison. 
Mr. Harrison. No. 

The CLerx. Mr. Jenison. 
Mr. Jenison. No. 

The Crerk. Mc. McMullen. 
Mr. McMcu tien. No. 

The Crerk. Mr. Miller. 
Mr. Mirier. Aye. 

The Cuerk. Mr. Morris. 
Mr. Morrts. Aye. 

The Cuerx. Mr. O'Neill. 
(No response. ) 

The Crerx. Mr. Poulson. 
Mr. Poutson. No. 

The Crerc. Mr. Redden. 
Mr. Reppen. Aye. 

The Cierx. Mr. Regan. 
Mr. Ener. No, by proxy. 
The CierK. Mr. Saylor. 
Mr. Sayitor. No. 

The Cierx. Mr. Taylor. 
Mr. Poutson. No, by proxy. 
The Cierk. Mr. Wharton. 
Mr. Wuarton. No. 

The Cuerx. Mr. Yorty. 
Mr. Yorry. No. 

The Crerx. Mr. Murdock. 
The Cuatmrman. No—aye. 
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The chairman’s vote was “aye,” and I hope you got that. 

The Crerx. Mr. Murdock, aye. 

The Cuarrman. The recorded vote: 10 ayes, 16 nays. The substi- 
tute is rejected. 

Mr. Reppen. Mr. Chairman. 

The Cuamman. Mr. Redden. 

Mr. Reppen. I would like to offer 

Mr. Poutson. It is out of order, isn’t it ? 

Mr. Reppen. I don’t think so. I would like to offer an amendment 
to the original motion. My amendment is 

Mr. Poutson. I make a point of order. 

Mr. Enete. I don’t think, Mr. Chairman, an amendment can be 
offered after the previous question is ordered. 

Mr. Reppen. Mr. Chairman, let me offer the amendment. It is 
never out of order to offer it. It is a question of whether it can be 
ruled out of order after it is offered, so I ask permission to offer it, 
then we wilf discuss it. 

Mr. Povutson. I reserve the right to object. 

Mr. Mirier. A parliamentary inquiry: I believe the previous ques- 
tion was ordered and we voted on the substitute of the gentleman from 
Colorado. We still have the privilege to report on the previous ques- 
tion. You should have offered your substitute to the substitute before 
the previous question was offered. Your amendment is not in order 
under parliamentary procedure. 

Still, proceeding under the previous question which was ordered, 
first the substitute to the original amendment, I think it is out of 
order. 

Mr. Reppen. The substitute is out of the way. Now you go back to 
your original bill and offer amendments to that. 

Mr. Miter. I won’t object to it. 

Mr. Crawrorp. Let’s understand this. I don’t think you can show 
any authority that you can now offer a substitute to the original mo- 
tion. 

Mr. Repven. I am not offering that. 

Mr. Crawrorp. What are you offering? 

Mr. Reppen. An amendment. 

Mr. Crawrorp. To what? 

Mr. Reppven. To the original motion. The substitute is gone now. 

Mr. Crawrorp. Well, you voted your previous question. 

Mr. Reppen. The previous question is on the substitute. ‘ 

Mr. Ena. The previous question was on the original motion with 
the substitute. 

Mr. Crawrorp. Of course it is. Your amendment should have been 
offered to the substitute. You could sit here and offer amendments all 
day long. 

Mr. Reppen. I think you can do that. 

Mr. Crawrorp. I challenge it myself. I have got to learn something 
about parliamentary procedure. 

Mr. Povutson. Roll call. 

The Cuatrman. There is a point of order. Does the gentleman care 
to be heard further on his point of order? 

Mr. Reppen. No. 

The Cuamman. The Chair sustains the point of order, that further 
amendments are not in order. 
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The vote now recurs on the original question. 
Mr. Enetx. May I ask a roll call? 

The Cuarmman. The clerk will call the roll. Those who favor the 
original motion, or resolution, | will, when their name is called, vote 
“sve”; those opposed, vote “no.’ 

The clerk will call the roll. 

The Cuerk. Mr. Aandahl. 

Mr. AANDAHL. Aye. 

The Crerk. Mr. Aspinall. 

Mr. AspInaLu. Present. 

The Cierx. Mr. Baring. 

Mr. Bartne. Aye. 

The Crerx. Mr. Bentsen. 

Mr. Bentsen. No. 

The CierK. Mrs. Bosone. 

Mrs. Bosonr. No. 

The Crerk. Mr. Bow. 

Mr. Bow. Aye. 

The Crerx. Mr. Budge. 

Mr. Buper. Aye. 

The Currx. Mr. Crawford. 
Mr. Crawrorp. Aye. 

The Cuerk. Mr. Dawson. 

The Cuarrman. No; by proxy. 
The Cuerk. Mr. D’Ewart. 
Mr. D’Ewarr. Aye. 

The Crerk. Mr. Donovan. 
The CnatrMan. No; by proxy. 
The CierK. Mr. Engle. 

Mr. Enote. Aye. 

The Currk. Mr. Fine. 

The Cxarrman. No; by proxy. 

The Cuerx. Mr. Harrison. 
Mr. Harrison. Aye. 

The Crerk. Mr. Jenison. 

Mr, Jentson. Aye. 

The CrerK. Mr McMullen. 
Mr. McMutuen. Aye. 

The Crerx. Mr. Miller. 

Mr. Mrurr. Present. 

The Crerx. Mr. Morris. 

Mr. Morris. No. 

The Crerx. Mr. O'Neill. 

Mr. O’Netuu. Present. 

The Crerx. Mr. Poulson. 

Mr. Poutson. Aye. 

The Crerx. Mr. Redden. 

Mr. Reppven, No. 

The Crerk. Mr. Regan. 

Mr. Eneouz.. Aye; by ny 
The Crerx. Mr. Saylo 

Mr. Sartor. Aye. 

The Crerx. Mr. Taylor. 

Mr. Poutson. Aye; by proxy. 
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The Cierx. Mr. Wharton. 

Mr. Wuarrton. Aye. 

The Crerx. Mr. Yorty. 

Mr. Yorry. Aye. 

The Crerx. Mr. Murdock. 

The Cuatrman. No. 

By this vote of 16 yeas, 8 nays, 3 voting “present,” the motion js 
carried, 

Mr. Enetx. Now, Mr. Chairman, I offer to file under the rules of 
the committee the proxy which I voted. 

The Cuatrman. I ask the same permission. 

Mr. Poutson. I ask the same permission—the proxy which I voted, 

Mr. D’Ewarrt. Mr. Chairman. 

The Cuatmrman. Mr. D’Ewart. 

Mr. D’Ewarr. I have here a statement signed by 15 members of 
this committee explaining their vote just cast. In addition, 2 of the 
members have filed a supplementary statement explaining two sen- 
tences in the statement. I ask unanimous consent that this statement 
be made a part of the record immediately following the vote and fol- 
lowing the proxies. 

Mr. Asprnatu. Mr. Chairman, I reserve the right to object. Mr. 
D’Ewart, is there anything at all in the statement or statement that has 
to do with the jurisdiction above Lee’s Ferry on the Colorado River! 

Mr. D’Ewarrt. It makes citations of certain cases that have beer 
before the Supreme Court. Other than that I would say not. 

Mr. Asprnaty. I withdraw my objection. 

The Cuarrman. Are there any further reservations of objections’ 

Mr. McMutten. Mr. Chairman, I would like to ask unanimous con- 
sent for members, whether or not signed, be given an opportunity to 
study and authority to sign if they so desire. 

Mr. Reppen. Mr. Chairman, I ask unanimous consent, then, if any 
member desires to withdraw his name from that petition, he be allowed 
to do so. 

The CuatrMan. Without objection, it is so ordered. 

The statement referred to is as follows: 


STATEMENT OF CERTAIN MEMBERS OF THE COMMITTEE ON INTERIOR AND INSULAR 
AFFAIRS CONCERNING S. 75 AND H. R. 1500—CENTRAL ARIZONA PROJECT 


Mr. Chairman, the Committee on Interior and Insular Affairs of the House 
has given several weeks of study to this proposed legislation. We have heard 
experts on all aspects of the project. We have just returned from a trip to the 
Southwest, where all features of the project were viewed and personal interviews 
were undertaken. As a result of these studies, we have arrived at certain sug 
gestions and conclusions concerning 8S. 75 and the companion bill, H. R. 1500. 

The committee knows of the extreme drought situation that faces the area 
from western Kansas to the Pacific Ocean and from the Navajo country to the 
Mexican border. On the trip members of the committee witnessed many empty 
reservoirs and vast fields that could not be irrigated, due to lack of water. We 
discovered a shortage of power because of shortage of water for hydroelectric 
facilities. We learned of lowering water tables. On the other hand, in the 
Colorado River the committee saw thousands of second-feet of water not being 
presently used. 

We are fully cognizant of the great benefit that could accrue to central Arizona 
if this water, presently going to waste, could be put to use in this drought- 
stricken area. 

We believe, however, that the proposed bills, as presently presented to the 
committee, would not provide the relief hoped for. We want to be helpful to 
Arizona and her people in the solving of the serious present water problem. We 
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feel, however, that the bills, in their present form, would not resolve the water 
problem facing Arizona. We think that the legal question of the right to the use 
of waters of the lower Colorado River Basin would not be resolved by the 
legislation ; that the adjudication of the water rights should come before authori- 
zation of the project, and not following; the committee is fearful that the 
method provided in the legislation is not the proper procedure and would not 
result in obtaining adjudication of these rights by the Supreme Court of the 
United States. 

The need for adjudication of the rights to the use of waters of the lower 
Colorado River Basin was admitted by every witness before the committee. 
Adjudication has been recommended by the President, the Secretary of the 
Interior, Bureau of the Budget, the Judiciary Committee, and this committee 
of the Congress. It is a fact recognized in section 13 of the bills under consid- 
eration. There is no argument on this point. The following quotations indi- 
cate the agreement of all concerned for the necessity of the adjudication of the 
water rights in the lower Colorado River Basin: 

“Authorization of any of the projects inventoried in the report should not be 
considered to be in accord with the program of the President until a determina- 
tion is made of the rights of the individual States to utilize the waters of the 
Colorado River system” (H. Doc, 419, 80th Cong., p. 1). 

“The first question raised was whether there is enough water in the Colorado 
River, available for use in Arizona, to satisfy the needs of this project on a 
permanent basis. The President has stated many times that he would like to 
see a definitive settlement of the rights of the various States to waters of the 
Colorado River system, in order that decisions on projects to be developed in 
the public interest may be made on a firm basis with respect to water rights. 
The President consistently has indicated his unwillingness to take any position 
favorable to authorization of the Central Arizona project until settlement of the 
water-rights controversy has been brought about” (Bureau of the Budget, in 
letter to Chairman of the House Committee on Public Lands, dated April 19, 
1950.) 

“There is agreemnent among all agencies concerned as to the urgent need for 
resolution of the water-rights issues involved” (Report of Director of Bureau of 
the Budget, May 7, 1948, hearings, H. J. Res. 225, S8Oth Cong., House Judiciary 
Committee, p. 28). 

“That further development of the water resources of the Colorado River Basin, 
particularly large-scale development, is seriously handicapped, if not barred, 
by lack of a determination of the rights of the individual States to utilize the 
waters of the Colorado River system” (Report of Commissioner of Reclamation, 
H. Doc. 419, SOth Cong., Ist sess., Secretary's interim report on Colorado River). 

“Assurance of a water supply is an important element of the plan yet to be 
resolved. The showing in the report of the availability of a substantial quantity 
of Colorado River water for diversion to central Arizona for irrigation and other 
purposes is based upon the assumption that the claims of the State of Arizona 
to this water are valid. It should be noted, however, as the regional director 
and the Commissioner of Reclamation have pointed out, that the State of 
California has challenged the validity of Arizona’s claim. If the contentions 
of the State of Arizona are correct, there is an ample water supply for this 
project. If the contentions of California are correct, there will be no dependable 
water supply available from the Colorado River for this diversion” (Secretary 
of Interior’s report in letter of transmittal of the Project Planning Report, 
H. Doc. 136, 81st Cong.). 

“There is not available for use in the other State sufficient water for all the 
projects, Federal and local, which are already in existence or authorized” (Report 
of the Secretary on 8. J. Res. 145, 80th Cong.). 

“* * * the committee feels the dispute between these two States on the 
lower Colorado River Basin should be determined and settled by agreement 
between the two States or by court decision because the dispute between these two 
States jeopardizes and will delay the possibility of prompt development of any 
jurther projects for diversion of water from the main stream of the Colorado 
River in the lower Colorado River Basin. [Emphasis supplied. ] 

“Therefore the committee recommends that immediate settlement of this 
dispute by compact or arbitration be made, or that the Attorney General of 
the United States promptly institute an action in the United States Supreme 
Court against the States of the lower basin, and any other necessary parties, 
requiring them to assert and have determined their claims and rights to the 
use of the waters of the Colorado River system available for use in the lower 
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Colorado River Basin” (House Committee on Public Lands, in Report No. 91), 
July 14, 1947, on H. R. 1597 (reauthorizing the Gila project) ). 

The point we wish to make here is the complete agreement of administrative 
and legislative agencies, including the President, Secretary of the Interior, 
Bureau of the Budget, House Judiciary Committee, and this committee of the 
Congress, as to the need of adjudication of the waters of the lower Colorado 
River Basin. 

If the committee should proceed with the authorization of the central Arizona 
project, as contemplated in the proposed legislation, in the light of the fore- 
going, this committee and the Congress might well find itself in the position 
of having authorized a project which would entail the spending of hundreds 
of millions of dollars that, because of a court decision (which must be made), 
might well find itself without sufficient water, and therefore uneconomical and 
unfeasible. 

The testimony before the committee was to the effect that the funds could not 
be appropriated until the water rights were determined. (See sec. 13 of the 
bills.) We are not convinced this is the case. It will be noted the section deals 
with expenditures, not appropriations, and provides for the suspension of ex- 
penditures, for the construction of certain features of the project while a suit 
is pending (described in sec. 12). However, the resumption of the Secretary's 
power of expenditure is not conditioned on the resuit of the suit. In other words, 
he may resume construction and thereby the use of appropriations as soon as 
the suit is ended, regardless of the result. 

To state the matter in another way: The prohibition in this. section against 
expenditures would end (1) if the State brought no action within 6 months, 
or (2) if the Court should dispose of the action on technical ground without 
settling the controversy. 

It further appears to us that the matter of prohibition against expenditures is 
one that would be determined by the Secretary of the Interior—not by the Con- 
gress—if this bill was enacted into law. In other words, the spending of ap- 
propriations would be determined by the Secretary, and not by the Congress. 
We feel that such a determination is one that should rest with the Congress 
before expenditures are made. 

Argument was made before the committee that enactment of this proposed 
legislation iS necessary in order to set up a justiciable case for consideration 
of the Court. We are inclined to believe that is not the case and that, in fact, 
because of the limitations in this bill, the matter will cause the Court to refuse 
consideration. The committee finds that the Court did hear an almost identical 
case: Nebraska v. Wyoming (325 U. S. 589). The prayer, the issues, and the 
results, as described in that case, all closely parallel with the central Arizona 
project. 

“The prayer was for a determination of the equitable share of each State in the 
water and of the priorities of all appropriations in both States, and for an in- 
junction restraining the alleged wrongful diversions.” Nebraska v. Wyoming 
(325 U. S. at p. 592). 

Again, in hearings on the Gila project in the Bightieth Congress before this 
committee, the committee stated: 

‘“* * * the committee feels the dispute between these two States on the 
lower Colorado River Basin should be determined and settled by agreement 
between the two States or by court decision because the dispute between these 
two States jeopardizes and will delay the possibility of prompt development of 
any further projects for one diversion of water from the main stream of the 
Colorado River in the lower Colorado River Basin.” [Emphasis supplied.] Re- 
port No. 910, July 14, 1947, an H. R. 1597.) 

“That further development of the water resources of the Colorado River Basin, 
particularly large-scale development, is seriously handicapped, if not barred, 
by lack of a determination of the rights of the individual States to utilize the 
waters of the Colorado River system” (From Secretary’s Interim Report by 
Commissioner of Reclamation on the Colorado River, H. Doc. 419, 80th Cong., 1st 
Sess.). 

“The evidence supports the finding of the Special Master that the dependable 
natural flow of the river during the irrigation season has long been over-appro- 
priated. A genuine controversy exists. The States have not been able to settle 
their differences by compact. The areas involved are arid or semiarid. Water 
in dependable amounts is esSential to the maintenance of the vast agricultural! 
enterprises established on the various sections of the river. The dry cycle which 
has continued over a decade has precipitated a clash of interests which between 
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sovereign powers could be traditionally settled only by diplomacy or war. The 
original jurisdiction of this Court is one of the alternative methods provided by 
the framers of our Constitution.” Nebraska v. Wyoming (325 U. 8. 589, 608). 

Obviously, these are parallel situations to one which now presents itself to 

this committee. The Court's summary of the controversy in the case of Nebraska 
vy, Wyoming reads, in part, as follows: 
-¢ * * Tf this were an equity suit to enjoin threatened injury, the showing 
made by Nebraska might possibly be insufficient. But Wyoming v. Colorado, 
supra, indicates that where the claims to the water of a river exceed the supply 
a controversy exists appropriate for judicial determination. If there were a 
surplus of unappropriated water, different considerations would be applicable, 
Cf. Arizona v. California (298 U. 8. 558, 80 L. ed. 1331, 56 S. Ct. 848). But where 
there is not enough water in the river to satisfy the claims asserted against it, 
the situation is not basically different from that where two or more persons 
claim the right to the same parcel of land. The present claimants being States 
we think the clash of interests to be of that character and dignity which makes 
the controversy a justiciable one under our original jurisdiction” (from p. 610 
of the Court’s summary). 

It will be noted the Court held that there was a justiciable controversy and one 
under its original jurisdiction. 

It should be remembered that for 29 years a fruitless effort to arrive at an 
interstate compact for the use of the waters of the lower Colorado Basin has been 
going on. 

In the case of Nebraska vy. Wyoming (325 U. 8. 589), at page 616, the Court 
has this to say: 

“But the efforts at settlement in this case have failed. A genuine controversy 
exists. The gravity and importance of the case are apparent. The difficulties of 
drafting and enforcing a decree are no justification for us to refuse to perform 
the important function entrusted to us by the Constitution.” 

These considerations justify the opinion stated by the Secretary of the In- 
terior at hearings before this committee on H. R. 934 and 935, Eighty-first Con- 
gress, first session, page 1150: 

“The bare statement of these questions, the knowledge that there is disagree- 
ment between Arizona and California about the answers to be given them, and the 
fact that, if the contentions of either State are accepted in full and if full de- 
velopment of the upper basin within the limits fixed by the Colorado River 
compact is assumed, there is not available for use in the other State sufficient 
water for all the projects, Federal and local, which are already in existence or 
authorized would seem to indicate that there exists a justiciable controversy be- 
tween the States.” 

The committee notes that it took the Court only 3% to 8 months to decide the 
three previous cases of Arizona vy. California. We therefore believe that this 
ommittee was wholly justified when it recommended “that immediate settlement 
of this dispute by compact or arbitration be made, or that the Attorney General 
of the United States promptly institute an action in the United States Supreme 
Court against the States of the lower basin, and other necessary parties, re- 
quiring them to assert and have determined their claims and rights to the use of 
the waters of the Colorado River system available for use in the lower Colorado 
River Basin.” 

We think that this suit could be brought at an early date and that this com- 
mittee have the benefit of the determination of the Court of the water rights of 
the lower Colorado River Basin. 

We would like to call attention to the limitations in the bills before us which 
night result in the refusal of the Court to resolve the dispute. Sections 12 and 
13 prescribe the manner and instructions with respect to the suit proposed in 
ihe legislation to be submitted to the Supreme Court. There is a limitation on 
the subject matter of the suit to the right to divert water through aqueducts 
or tunnels to be constructed pursuant to this act. It is noted that only the di- 
version proposed in S. 75 and H. R. 1500 would come within the prerogative of 
the court under limitation prescribed by this legislation. We doubt the Supreme 
Court could arrive at an equitable determination of the rights involved if it 
accepted the case under these limitations. 

It appears to us that there are several acts and compacts, in addition to 
the proposed legislation, that would enter into the controversy. There is the 
Colorado River compact, the Boulder Canyon Project Act, the California Self- 
Limitation Act, and the Boulder Canyon Project Adjustment Act. Also, there 
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is the Mexican Water Treaty, the act of the Arizona Legislature of 1944, which 
recognized certain rights in California, and possibly others. It is difficult for 
us to see how the Supreme Court could determine the aggregate rights of the 
States to the use of waters in the lower Colorado River Basin under the limita 
tions imposed by sections 12 and 13 of the bills. It might well result in the 
Court refusing to consider the suit. 

We recognize the great need for additional water for maintenance of the 
present economy in Arizona and would like to be helpful in solving the present 
difficulties. We therefore suggest to the proponents of S. 75 and H. R. 1500 
that steps immediately be taken for the adjudication of the rights to the use of 
the waters in the lower Colorado River Basin; that a firm settlement be reached 
with the Indians who will be damaged by the construction of the project (we 
feel that sec. 14 is not a satisfactory solution). 

It seems to us.most unfortunate that two great States of this Union, both so 
vitally affected by the use of Colorado River water, should not arbitrate these 
issues. 

Engineers and financial experts, whose position would be one of neutralit) 
between the States involved, could be found to determine these issues on a sound, 
equitable, and feasible basis. Such action by both States would be an indica- 
tion of a desire to resolve the issue in the best interests of the Nation. Propa- 
ganda and charges and counter charges have but befogged the issues and un- 
doubtedly jeopardized the position of both States. 

We urge the parties in interest to give serious consideration to such arbi- 
tration so that we may take affirmative and constructive action. 

Walter S. Baring, J. Ernest Wharton, Dean P. Taylor, John P. Saylor, 
Edward H. Jenison, Fred G. Aandahl, A. L. Miller, Fred L. Craw- 
ford, Frank T. Bow, William Henry Harrison, Norris Poulson, 
Hamer Budge, Wesley A. D’Ewart, Clair Engle, Sam Yorty, Ken 
Regan. 


CONCURRING STATEMENT BY ENGLE AND YORTY 


The undersigned, not having participated in the original drafting of the 
foregoing statement, wish to concur with the following explanation in two 
instances : 

First, with reference to the third paragraph on page 756: There is 
water presently going to waste and the use or it would benefit Arizona. But, 
this is water belonging to the upper basin which is unused at the present 
time; and, water belonging to Arizona and California for presently con- 
structed or authorized projects and to Nevada, Utah, and New Mexico which is not 
currently being used. Consequently, although this water is currently going 
to waste, it will be used, and no further projects (the central Arizona included) 
can be predicated on it. 

Second, the first paragraph on page 760: It is admitted that additional water 
would help the economy of Arizona as it would any area in the arid Southwest 
But Arizona has exercised no care in the utilization of her existing water, and 
is flagrantly overusing her water. The record is replete with evidence of this 
fact, including the records of the Department of Agriculture that agricultural 
production in Arizona since 1046 in spite of her short water supply has increased 
more in volume and dollars than any State in the Union. 

Finally, we think the statement is clear that it is premature to determine 
the disputed question of economic feasibility of the proposed project until the 
water rights in the lower basin are first determined, and that that basic ques- 
tion is reserved for future consideration. 

CLATR ENGLE. 
Sam Yorry. 


Mr. D’Ewarr. Mr. Chairman, I ask further uninamous consent that 
the opponents within 5 days submit such written statements as they 
care to make for the record without oral presentation, and the propo- 
nents within 5 days after having received copies of further written 
statements by the opposition make such further written statements 
without oral presentation as they care to make for the record. 

Further, that the record of the hearing include such written state- 
ments as are submitted within the time specified be distributed to the 
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members of the committee and that this permission also be extended 
to the members of the committee as well as opponents and proponents 
of the bill. 

Mr. Crawrorp. Mr. Chairman, I reserve the right to object. 

The Cuarrman. Mr. Crawford. 

Mr. Crawrorp. I want to raise this question: Why not present a 
resolution that gives the opponents and proponents permission to file 
within 5 days such statements as they may wish to file instead of giv- 
ing 5 days for somebody to come in with rebuttal? 

What is the idea of that? 

Mr. Enete. Mr. Chairman, I want to reserve the right to object. 

Mr. Crawrorb. I am in favor of letting them file whatever state- 
ment they want to file, but not on a rebuttal basis, because, if you do 
that, then why not give the other fellow a chance to rebut what the 
other fellow said and the fourth man a chance to rebut what the third 
man said. 

Mr. D’Ewarr. I have no objection. This is simply the motion as 
origmally presented by Mr. Aspinall, and I read the exact words out 
of his proposal in asking my unanimous consent. 

Mr. Enere. Mr. Chairman, the point I wish to make is that Arizona 
presented its case orally before this committee and took the time of 
the committee to do it. We haven’t used up our time and we have been 
cut in the middle with this motion, which we are very glad to support, 
but we think that, if the matter is going to be filed on briefs, I wouldn’t 
object to anybody filing any statement they wanted in the record— 
a further statement—but arguing the thing on briefs on the basis of 
filing and rebuttal, and so forth, seems to me to be unfair, and I am 
going to object for that reason. 

I will ask the gentleman if he will amend his unanimous-consent 
request to provide that anyone desiring may file briefs for the record 
in 5 days. 

Mr. D’Ewarrt. I have no objection. I simply used that wording be- 
cause it was the wording proposed by the gentleman from Colorado 
and I thought it would be acceptable to the committee, but if the com- 
mittee wants to have it otherwise I simply hope that the members of 
the committee and the proponents and the opponents will have an 
opportunity to file for the record and have printed as a part of the 
hearing statements they wish to make. 

Mr. Enere. Within 5 days. 

Mr. Crawrorpb. I ask unanimous consent to put it in the form of a 
question that the opponents and proponents have 5 days in which 
to file any written statements or propositions they wish to submit. 

Mr. Enere. As well as other members of the committee ? 

Mr. Crawrorp. Yes. 

Mr. Eneie. With that amendment, I withdraw my objection. 

Mr. Reppen. I second the motion. 

The Cuamman. It was a unanimous-consent request rather than 
4 motion. 

The Chair reserves the right to objection. Would the gentleman 
have any objection to making it 10 days instead of 5? 

Mr. D’Ewarr. No. 

Mr. Enate. No. 
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The CuatrmMan. With the understanding, then, that the unanimou; 
consent is 10 days instead of 5, and as previously stated, is there 
objection? The Chair hears none; it is so ordered. 

Mr. Yorry. Mr. Chairman. 

The Cuatrman. Mr. Yorty. 

Mr. Yorry. It has been suggested to me that, in thé testimony as 
written in the record, the maps and charts referred to by Mr. Co 
had not been included, and because of that you can’t follow the testi- 
mony very well in the record. Would the Chair object to instructing 
Mr. Coe to supply those, if he has not, and then to have them included 
in our record ¢ 

The Cuarrman. The Chair would be glad to do that. We have to 
put on a little special pressure in order to get cuts made, but it can by 
done. I think we can manage that all right. 

Now, gentlemen, having disposed of the business and cut the hear- 
ings that was the regular order of business for today, I would like 
at this time to present my friend, the Governor of Arizona. He has 
met practically every member of the committee and we will not take 
time for a personal presentation, but the Governor is here and we 
would like to hear from the Governor of Arizona. If the Governor 
will stand, please. [Applause. ] 

I wish to say this: He is a home-town boy. I have known 
him and his good wife and family for years. He is as fine a gentle- 
man as I ever knew. I was delighted to have him have you 
register at the El Tovar Hotel on the 24th of March, that you might 
be up early in the morning to witness and participate in the Easter 
sunrise service on the brink of the Grand Canyon. This gentleman, 
a Christian gentleman, began many years ago, some 17 years ago, to 
present that form of worship on the brink of the earth’s mightiest 
spectacle, and he has continued that in spite of his heavier duties 
now as Governor of the State. 

Governor Pyle, we are glad to introduce you and to welcome you. 


STATEMENT OF GOVERNOR PYLE, OF ARIZONA 


Governor Prix. Thank you very much, Mr. Chairman. 

Members of the committee, the press, representatives of the staff, 
and those of you who are here as guests, I think this is probably one 
of the most depressing moments of my life. I trust that you will not 
regard this reference or statement as an intention on my part to 
indict anyone in relation to the action that has been taken here this 
morning. 

On the other hand, we have been treated here this morning to a mag- 
nificent presentation of what political power can do. I say it respect- 
fully, for perhaps if I were in the opposite position I, too, would 
make use of it. 

The point I wish to make fundamentally is this: I feel very deeply 
the opposition has just frozen this issue for the duration of this ses- 
sion. A delaying action on the part of the great State of California 
has been the thing which they have aspired to. most of all, because to 
date they have not been able to show to you the water that is already 
being taken out of the Colorado. Only by delaying action and the 
hope that some future date may make it possible for them to show 
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you will they be able to justify their position in relation to the neces- 
sity of their withdrawals from the Colorado. 

By taking this action, and predicating the postponement and the 
reconsideration of this measure on adjudication, or the possibility of 
the States getting together, you have hung Arizona’s case completely 
because for 20 years we have been trying to get together on the subject 
of comparing notes and figuring out a way in which we might set the 
issue between the States; the situation is absolutely hopeless from the 
standpoint of either case, or either State, and I question very seriously 
whether you are going to be able, even if both parties were willing, 
to get it into the Supreme Court, which successfully stops in behalf 
of the opposition all further legislation in behalf of this issue, insofar 
as these two bills are concerned. 

I make this statement respectfully before this committee because 
I regard you as representatives of the groups by which you have 
been elected, but I did want it to be a matter of record and recognition 
between us that we have had a real lesson here in political power. 

Mr. Bentsen. Mr. Chairman. 

Mr. Yorry. Mr. Chairman. 

The Cuarrman. We thank you, Governor. Mr. Bentsen. 

Mr. Bentsen. If the chairman will recognize me for a moment, I 
would like to say in answer to some of the statements of the Governor 
of Arizona that I haven’t been in Congress a long time, but I will 
say that during the time I have been here I have voted my convictions 
and many is the time I have voted against my friends and their sincere 
convictions and never yet have I in any way been penalized for voting 
my convictions. 

I do not question for a moment the sincerity of any man on this 
committee who voted on the side I did, who voted on the opposite side, 
and I don’t believe this is a question of politics on this committee. I 
believe that these men sincerely felt as they voted. Those are my 
convictions. 

The Cuarmman. Mr. D’Ewart. He asked for recognition. 

Mr. D’Ewart. I ask for recognition to announce that I have asked 
the minority clerk of the committee to mimeograph the statement 15 
of us have filed and make it available to any that desire copies. 

Mr. Yorry. Mr. Chairman. 

The Cuatrman. Mr. Yorty. 

Mr. Yorry. I would just like to state to the Governor that I believe 
it is a little bit unfair to accuse Governor Warren of California of 
being any less willing than the Governor of Arizona to try sincerely 
and wholeheartedly to get together on this project. He would cer- 
tainly, I believe, be just as sincere and try just as hard as the Governor 
of Arizona. It is just one of those things where when lawyers have 
clients who can’t agree, you have to go to court. We feel that is the 
situation. 

As far as poltical power goes, California feels that this project 
wouldn’t have gotten any part of the consideration it has, particularly 
in the Senate, except for the political power of Arizona because of its 
Senators and their longer seniority. I am sorry the Governor made 
that statement. I don’t think it is fair to Governor Warren. 

Mr. Crawrorp. Mr. Chairman. 

The Cuarrman. Mr. Crawford. 
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Mr. Crawrorp. Does the Governor’s statement appear in the 
minutes of this meeting ? 

The Cuamman. They are a part of the record. 

Mr. Crawrorp. Well, now, I just want to say this: I am not going 
to permit a record to be made charging me with submitting to politica] 
power without putting in my own views. 

I did not submit to political pressure from anybody in connection 
with my work on this bill, and the votes I made this morning. I am 
serving my ninth term here and I have never submitted to that kind 
of power, and I won't submit to that kind of power for any job on 
earth. I want the people who read this record to know that. 

Mr. Saytor. Mr. Chairman. 

The Cuairman. Mr. Saylor. 

Mr. Saytor. Mr. Chairman, since I made the motion, which has 
been the result of this, I wanted to say that I agree wholeheartedly 
with everything that Mr. Bentsen and Mr. Crawford have just stated. 
I have disagreed since I have been here with members of my own 
party and with members of the opposition, and I have presented this 
motion this morning beause I felt that in view of our national situa- 
tion, in view of the tremendous amount of testimony which we have 
listened to here for the last two sessions, that there are certain funda- 
mental things that must be decided and that until the proponents and 
opponents of this measure realize that the members of the committee 
have certain convictions themselves, that there would be no action 
taken by either one to attempt to resolve these issues. 

Therefore, there is no political pressure or power or anything else 
other than a sincere effort to have a question which vitally affects a 
large portion of our country settled once and for all. 

Mr. Eneie. Mr. Chairman, may I be recognized for a very brief 
statement ? 

The Cuatrman. Mr. Engle. 

Mr. Enote. I didn’t hear what the Governor had to say and I regret 
that any implication that has been made that political power exercised 
any influence in the considerations of this committee. I want to say 
to this committee that I believe that you have given long and care- 
fully and even tedious consideration to the respective sides of this con- 
troversy. I have never quarreled with anybody on the other side 
who chose to vote with Arizona and as far as my personal relationships 
are concerned with our distinguished chairman, his very able colleague 
from Arizona, Mr. Patton, and the two distinguished Senators from 
Arizona who have capably represented their statement in this con- 
troversy, I have nothing but the most cordial good will. 

There is one place certainly I might say to the Governor where 
political power has no force, where all States, however big, are equal 
under law and that is the Supreme Court of the United States, and 
I would respectfully suggest to the Governor that if he thinks that 
the case has been lost here because of any preponderant political power 
of California, that he join hands with us and go down to the Attorney 
General of the United States and ask him to bring the suit in the 
Supreme Court, and interplead all of the interested parties, where we 
will fight it out in the Supreme Court in a place dedicated to equal 
justice under law. 

Mr. Jenison. Mr. Chairman, I move we adjourn. 

The CuarrMan. Will the gentleman withhold just a moment? 
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Mr. McMouten. Mr. Chairman, before we adjourn, if I can be 
recognized just for a minute, I want to endorse what Mr. Crawford 
had to say about this political pressure. 

I am a new member on the committee and when I first came on the 
committee the only request that was ever made of me by anyone at 
any time was by the chairman of the committee, and that was to keep 
an open mind. That I have tried to do. 

The Cuarmman. I thank you for that. 

Before the motion to adjourn is put, there has been an accumula- 
tion of measures that have been held up. The gentleman from Texas, 
Mr. Bentsen, reminds me that there are several public-land bills. He 
held a hearing on one recently, H. R. 1213, but there are others that 
should be taken up by the Subcommittee on Public Lands. Most of 
these bills, however, are bills that were passed by this committee last 
year, passed the House, and got tied up in a log jam in the Senate, 
in the Eighty-first Congress. ' 

I am quite sure that there are other subcommittee chairmen who 
have measures that ought to be taken up; perhaps the Subcommittee 
on Irrigation and Reclamation has some, and also the Subcommittees 
on Mines and Mining and Indian Affairs has been at work, but per- 
haps has a docket. 

Mr. Eneie. Mr. Chairman, I ask for an early continuation of the 
hearings on this mining problem. We started those hearings the 
other day and we only got partly through them. The situation of the 
mining people throughout the Nation is desperate and I would like 
to get an early date to continue those hearings. 

Mr. Bentsen. Mr. Chairman, I would like to ask, is there any 
reason why we can’t have two hearings at any one time! We did that 
last year. 

The Cuarmman, I would like to ask the chairman of the two sub- 
committees, the two chairmen just speaking, to arrange a time that is 
most convenient, beginning tomorrow if you see fit. 

Mr. Morris. Mr. Chairman, if you do not mind, I have a bill already 
set for tomorrow. It entails testimony of some other parties. I will 
be glad to meet in this little room here. I see no reason in the world 
why we shouldn’t carry on with two committees at the same time be- 
cause of this log jam, but I would like, if we could, to have one of 
the committees to meet this morning. I have a pressing matter to 
dispose of. 

Mr. Encir. Mr. Chairman, may I make the unanimous-consent 
request that Indian Affairs and Public Lands Subcommittees meet 
tomorrow, and that Mines and Mining meet on Friday, subject to 
confirmation by the chairman of the subcommittee. 

Mr. Morris. I am sorry, mine is Friday. I am sure I can dispose 
of it in an hour’s time, beginning at 10 o’clock. 

Mr. Enatr. I change the unanimous-consent request that the two 
subcommittees, Mines and Mining and Indian Affairs, meet on Friday, 
with tomorrow reserved for the gentleman from Texas, Mr. Bentsen, 
on the Subcommittee on Public onde. 

The Cuamrman. Without objection, it is so ordered. 

Next Tuesday is the regular meeting time for the full committee. 
The time is reserved by the Subcommittee on Territories. Therefore, 
we will adjourn to the call of the Chair. 

(Whereupon, at 11:35 a. m., the committee adjourned. ) 








APPENDIX 


Under unanimous consent agreement of the committee, the follow- 
ing material was submitted for the record: 


Exursir A 


(Material submitted by Mr. Ely, Mr. Shaw, Mr. Nelson, and Mr. Howard) 


THE CoLoRaDo River CONTROVERSY Is JUSTICIABLE Now, WITHOUT AUTHORIZATION 
OF THE CENTRAL ARIZONA PROJECT 


I, BACKGROUND 


The report of the Senate Committee on Interior and Insular Affairs on a 
companion bill (S. Rept. 163 on S. 75, 82d Cong., Ist sess.) has narrowed the case 
for present consideration of H. R. 1500 (S. 75) to the single issue of whether or 
not the enactment of this bill is necessary to give a justiciable status to the 29- 
year-old controversy between Arizona and California over the waters of the 
Colorado River. The report says (p. 15) : 

“Section 15 of the bill provides that no construction shall be begun so long 
as materials or labor necessary for construction of the project are needed for 
national defense. This section will probably mean no part of the project will 
be constructed for years, but inasmuch as the project is authorized it will con- 
stitute a threat sufficient to make a justiciable issue for the courts and the 
issues can be litigated during the present emergency.” 

Inasmuch as the construction period of the project is estimated at 15 years, 
and the bill as now drawn would postpone the start of construction “for years,” 
this means that no water would be delivered for some 20 years, even if the bill 
became law. The bill is therefore not a “rescue” measure, but, as the Senate 
report concedes, a litigation bill. 

Other provisions of H. R. 1500 (secs. 12, 13) prohibit expenditures during the 
pendency of the action in which the very question of the existence of a “justici- 
able.controversy” is raised. 


Il. THE TRUE ISSUE BEFORE CONGRESS IS NOT WHETHER THE CONTROVERSY IS JUSTICI- 
ABLE BUT WHETHER OPPORTUNITY SHALL BE GiVEN TO THE SUPREME COURT TO 
DETERMINE JUSTICIABILITY 


A. The Supreme Court, and not Congress, determines whether a case is justici- 
able 

As said by the Attorney General in his report on Senate Joint Resolution 145, 
Eightieth Congress (a predecessor bill; hearings, Senate Committee on Interior 
and Insular Affairs, S. J. Res. 145, 80th Cong., p. 11): 

It has been suggested that there is some question as to the existence of a jus- 
ticiable controversy. That question itself can be determined authoritatively 
only by the Supreme Court. Cogent arguments can be made in support of, and 
also against, the existence of a justiciable controversy. Presumably, all aspects 
of this question will be thoroughly presented and vigorously maintained by dif- 
ferent States in case the question is presented to the Supreme Court.” 


B. Congress is only involved in the matter because its consent is necessary to 
the joinder of the United States, a necessary party 
The Supreme Court, in Arizona v. California (298 U. S. 558, 571 (1936) ), held 
that the United States is a necessary party to an adjudication of water rights 
on the Colerado River, and the United States cannot be sued without the con- 
sent of Congress. The issue before Congress, as distinguished from the Court, 
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is thus simply the issue of whether this controversy of 29 years standing should 
be determined by the Court, negotiations having failed. Everyone seems to agree 
now that the case ought to go to court. Arizona having reversed her earlier op- 
position to that course, and the principal issue at the moment is whether to ope: 
the door to suit by a State by means of a simple resolution granting consent to 
suit, or to couple the consent with an authorization of the billion-dollar centra| 
Arizona project on the assumption that the addition of this burden on the 
water supply will so surely overdraw it that the Court will be constrained to 
take jurisdiction if perchance it would not do so otherwise. If the case ean pe 
taken to Court without first committing the Congress to the economic fallacies 
of the central Arizona project—a project which the President has declared to 
be not in accord with his program, quite aside from the water controversy (hear- 
ings, House Public Lands Committee, on H. R. 934, 8lst Cong., 1st sess., pp. 1156, 
1159)—it appears sensible to do so. The issue of justiciability is determined 
by the Court at the threshold of the litigation, on the plantiff’s motion for leave 
to file the bill of complaint. No time is lost by speeding the case to Court without 
the delay attendant by debate on the economics of the project, nor is time saved 
by legislation based on speculation as to how the Court will decide that issue 
That is the Court’s business. 

The motion that authorization of the central Arizona project is necessary to 
create a justiciable controversy rests on mere assertion, so often repeated as 
to build up an impression that it has substance. It will not stand up on the facts, 
as found by the Secretary of the Interior, or on the law, as announced by the 
Supreme Court. Both are cited in detail below. 


Ill, THE ISSUES WHICH WILL BE BEFORE THE SUPREME COURT 


The first question, which the Supreme Court (not Congress) must decide if a 
motion for leave to file a bill of complaint is submitted, will be the question 
whether the proposed bill of complaint presents one of the justiciable “cases, in 
law and equity, arising under this Constitution, the laws of the United States 
and treaties” or “controversies to which the United States shall be a party” of 
which a Federal court may take jurisdiction (Constitution, art. ITI, sec. 2). 

What is the controversy, and is it justiciable? 

A. The controversy, as defined by the Secretary of the Interior 

The Secretary's report on Senate Joint Resolution 145, Eightieth Congress 
(reprinted in hearings, House Committee on Public Lands, H. R. 934, 935, 81st 
Cong., p. 1148) identified four major issues, as follows (p. 1150): 

“Confining my attention to this section of the Boulder Canyon Project Act- 
it being impossible to predict all of the issues that may be raised by the various 
parties to the proposed snit—four major problems would appear to be in dispute 
between California and Arizona. I may summarize them in question form thus: 

“(1) Are the 1 million acre-feet of water for which provision is made in article 
III (b) of the Colorado River compact ‘surplus’ or ‘apportioned’ within the mean 
ing of section 4 (a) of the Boulder Canyon Project Act? That is, is or is not 
California entitled to share in the use of III (b) water? 

“(2) Is the flow of the Gila River, for purposes of determining the water sup 
ply of the Colorado River Basin, tu be measured at the mouth of the stream 0! 
elsewhere? And, as another aspect of the same problem: Is beneficial con 
sumptive use by Arizona of the waters of the Gila to he measured, in terms of 
diversions from the Gila River less returns to that river, or in terms of the de 
pletion of the virgin flow of that river at its mouth? 

“(3) Is the water required for delivery to Mexico under the treaty with that 
Nation to be deducted from ‘surplus’ water prior to determination of the amount 
available for use in California under section 4 (a) of the Boulder Canyon Project 
Act, or is California entitled to use a full one-half of the ‘surplus’ diminished 
only by so much of the Mexican requirements as cannot be supplied from the 
other half? 

“(4) Is the burden of evaporation losses at such reservoirs as Lake Mead to 
be borne by California and Arizona in proportion to the waters stored there for 
each of them, or is the burden of these losses to be fixed in some other fashion?’ 

All of these, it may be noted, are questions of law, i. e., questions of inter- 
pretations of statutes, treaties, interstate compacts, and Federal contracts. 
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B. The present effect of the controversy 

The Secretary translated the effect of these issues into acre-feet, as follows 
(id., p. 1152) : 

“IT have not attempted to examine the merits of the contentions made by the 
spokesman for Arizona and California on these questions. Assuming, however, 
that there is some merit to both sides on all four of the major questions, it is 
obvious that there are many answers, in terms of the number of acre-feet of water 
which California may use under section 4 (a) of the Boulder Canyon Project 
Act, that might conceivably be given. Using the long-run average flows shown 
in this Department’s report on the Colorado River Basin as a basis for com- 
putations, the answers might range from as much as 6,250,000 acre-feet per year 
to approximately 4,000,000 acre-feet. Likewise, there is a great range in the 
amount of water from the Colorado River system which might be found avail- 
able for use in Arizona. The maximum might be somewhat over 3,500,000 acre- 
feet, the minimum nearly as little as 2,250,000 acre-feet.” 

(It may be noted here that on a shorter-term basis, corresponding to the dry 
decade 193140, the range is even greater: Cf. S. Doc. 39, 79th Cong., 1st sess., 
abstracted in hearings on H. R. 934, 81st Cong., Ist sess., p. 1208.) 

And the Secretary finds (p. 1152) : 

“The water which California projects, Federal or other, now in existence or 
under construtcion will require when they are in full operation is a great deal 
more than the amount which that State is entitled to use if all of Arizona’s 
contentions are taken to be true. Similarly, the water which Arizona projects 
now in existence, under construction, or authorized, will require when they are 
fully developed is much more than the supply available to that State if all of 
California’s contentions are taken to be true.” 

(Emphasis is supplied in the above quotation to underscore the fact that the 
Secretary finds this situation already exists with respect to projects already 
built or authorized, quite aside from the proposed central Arizona project, which 
would add a new burden of 1,200,000 acre-feet annually.) 

In reporting on the Gila bill in the Bightieth Congress, the House Committee 
on Public Lands, in Report No. 910, July 14, 1947, on H. R. 1597 (reauthorizing 
the Gila project), referring to the controvery between Arizona and California, 


saic (p. 3): 
és oa 


* * The committee feels the dispute between these two States on the 
lower Colorado River Basin should be determined and settled by agreement 
between the two States or by court decision because the dispute between these 
two States jeopardizes and will delay the possibility of prompt development 
of any further projects for diversion of water from the main stream of the 
Colorado River in the lower Colorado River Basin. 

“Therefore the committee recommends that immediate settlement of this dis- 
pute by compact or arbitration be made, or that the Attorney General of the 
United States promptly institute an action in the United States Supreme Court 
against the States of the lower basin, and any other necessary parties, requiring 
them to assert and have determined their claims and rights to the use of the 
waters of the Colorado River system available for use in the lower Colorado 
River Basin.” [Emphasis added.] e 

Arizona accepted this proviso and on that basis California permitted the bill 
to pass the House on the Consent Calendar. Now Arizona insists on authoriza- 
tion of the central Arizona irrigation project prior to a settlement of the con- 
troversy. 

In the Secretary's interim report on the Colorado River (H. Doc. 419, SOth 
Cong., Ist sess.), the Commissioner of Reclamation reported, and the Secretary 
endorsed the statement (p. 5): 

“That further development of the water resources of the Colorado River Basin, 
particularly large-scale development, is seriously handicapped if not barred, 
by lack of a determination of the rights of the individual States to utilize the 
waters of the Colorado River system.” 

These are the issues identified by the Secretary and the factual consequences 
he, and for that matter, the House Public Lands Committee, found to fiow from 
them. Are the issues sufficiently defined, and their consequences sufficiently 
pressing, to establish them as justiciable? The question answers itself as a 
matter of common sense, and the precedents, as outlined below, support the 
conclusion that of course this controversy, which every one knows to exist in fact, 
‘xists in a justiciable sense as well. 





770 CENTRAL ARIZONA PROJECT 


IV. THE ISSUES DEFINED BY THE SECRETARY OF THE INTERIOR ARE PRESENTLY JUSTT!cI- 
ABLE, ON THE TESTS RECOGNIZED BY THE SUPREME COURT 


This discussion relates primarily to original actions initiated by a State; the 
factors which might apply to an action initiated by the United States are dis. 
cussed at another place. 


A. The tests of justiciability recognized by the Supreme Court 

Arizona, in a memorandum over the signature of Senator McFarland, undated, 
but circulated in April, 1950, refers (pp. 3-6) to cases dealing with declaratory 
judgments, advisory opinions and abstract questions, under different facts than 
those under consideration. At best, they are generalizations which are not 
applicable to this specific case. 

The decision which does relate to facts almost identical to those involved here 
is Nebraska v. Wyoming (325 U. 8S. 589). It happens also to be the latest deci- 
sion on the subject of justiciable water controversies. It also discusses and 
distinguishes most of the cases cited by Arizona. 

The prayer, the issues, the facts, and the result in Nebraska v. Wyoming, as 
described by the Court in that case, all closely parallel the Colorado River con 
troversy. Thus: 

Page 592: “The prayer was for a determination of the equitable share of each 
State in the water and of the priorities of all appropriations in both States, 
and for an injunction restraining the alleged wrongful diversions.” 

Page 599: “The equitable apportionment which Nebraska seeks is based on 
the principle of priority of appropriation applied interstate.” 

The objection of the State of Colorado was (p. 592); “Colorado argues here 
that there should be no affirmative relief against her and that she should be dis- 
missed from the case.” 

Page 607: “As we have noted, Colorado moves to dismiss the proceeding. She 
asserts that the pleadings and evidence both indicate that she has not injured 
nor presently threatens to injure any downstream water user.” 

The argument of the State of Colorado, and the Court’s comment (note the 
almost exact parallel in the present arguments of Arizona) were, page 608: “The 
argument is that the case is not of such serious magnitude and the damage is 
not so fully and clearly proved as to warrant the intervention of this Court 
under our established practice. Missouri vy. Illinois (200 U. S. 496, 521, 50 L. ed. 
572, 579, 26 S. Ct. 268); Colorado v. Kansas (320 U. S. 383, 393, 394, 88 L. ed. 
116, 123, 124, 64 S. Ct. 176). The argument is that the potential threat of injury 
representing as it does only a possibility for the indefinite future, is no basis for 
a decree in an interstate suit since we cannot issue declaratory decrees. 
Arizona vy. California (288 U. 8S, 423, 462-464, 75 L. ed. 1154, 1169-1171, 51 S. 
Ct. 522) and cases cited. 

“We fully recognize those principles. But they do not stand in the way of 
an entry of a decree in this case.” 

The factual situation, as described by the Court, was (p. 608): “The evidence 
supports the findings of the Special Master that the dependable natural flow 
of the river during the irrigation season has long been over-appropriated. A 
genuine controversy exists. The States have not been able to settle their dif- 
ferences by compact. The areas invOlved are arid or semarid. Water in de- 
pendable amounts is essential to the maintenance of the vast agricultural enter 
prises established on the various sections of the river. The dry cycle which has 
continued over a decade has precipitated a clash of interests which between 
sovereign powers could be traditionally settled only by diplomacy or war. The 
original jurisdiction of this Court is one of the alternative methods provided 
by the Framers of our Constitution.” 

The parallel to the factual situation on the Colorado River is obvious. Even 
the dry cycle, 1931-40, is identical. 

Colorado had “proposed projects” which were not yet even authorized. Note 
the special significance of the Court’s comment on these (p. 609): “The claim 
of Colorado to additional demands may not be disregarded. The fact that 
Colorado’s proposed projects are not planned for the immediate future is not 
conclusive in view of the present overappropriation of natural flow. The addi- 
tional demands on the river which those projects involve constitute a threat 
of further depletion.” [Italics supplied.] 

Arizona, in the memorandum cited, emphasizes the statement of the Court in 
Nebraska v. Wyoming that the Kendrick project was “an existing threat,” with 
respect to one portion of the river system only. But it carefully avoids dis 
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dosing that the future Colorado projects, “not planned for immediate develop- 
ment” and the “prospective needs” of such projects likewise, in the language of 
the Court “constitute a threat,” entirely divorced from the effect of the Kendrick, 
Wyo., project on a different portion of the river system. 

If the Colorado projects were a threat, then the central Arizona project, 
which is planned for immediate development and is the subject of an Interior 
Department project report (H. Doc. 136 (Slst Cong.) is a greater threat. 

The Court’s summary of the controversy read (p. 610) : “What we have then 
is a Situation where three States assert against a river, whose dependable natu- 
ral flow during the irrigation season has long been overappropriated, claims 
based not only on present uses but on projected additional uses as well. The 
various statistics with which the record abounds are inconclusive in showing 
the existence or extent of actual damage to Nebraska. But we know that 
deprivation of water in arid or semi-arid regions cannot help but be injurious. 
That was the basis for the apportionment of water made by the Court in 
Wyoming v. Colorado (259 U. 8S. 419, 66 L. ed. 999, 42 S. Ct. 552, supra). There 
the only showing of injury or threat of injury was the inadequacy of the supply 
of water to meet all appropriative rights. As much if not more is shown here. 
If this were an equity suit to enjoin threatened injury, the showing made by 
Nebraska might possibly be insufficient. But Wyoming v. Colorado, supra, 
indicates that where the claims to the water of a river exceed the supply a 
controversy exists appropriate for judicial determination. If there were a 
surplus of unappropriated water, different considerations would be applicable. 
Cf. Arizona y. California (298 U. S. 558, 80 L. ed. 1331, 56 S. Ct. 848). But 
where there is not enough water in the river to satisfy the claims asserted 
against it, the situation is not basically different from that where two or more 
persons claim the right to the same parcel of land. The present claimants 
heing States we think the clash of interests to be of that character and dignity 
which makes the controversy a justiciable one under our original jurisdiction. 
{Italies supplied. ] 

The Court clinches the point, after discussing the case of Colorado v. Kansas 
(320 U. S. 383), by saying in reference to that case (p. 611): “Moreover, we 
made clear (320 U. S. p. 392, note 2, 88 L. ed. 123, note 2, 64 S. Ct. 176) that we 
were not dealing there with a case like Wyoming v- Colorado (259 U. S. 419, 
66 L. ed. 999, 42 S. Ct. 552, supra), where the doctrine of appropriation applied 
in each of the states which were parties to the suit and where there was not 
sufficient water to meet all the present and prospective needs.” [Italics supplied. ] 

So, the Court held that there was, presently, a justiciable controversy and in 
so holding took into account, as a threat, prospective needs of projects which 
were not even “planned for the immediate future.” 

The dissenting opinion of Mr. Justice Roberts further points up what the Court 
did in the case. He says (p. 657): “I am sure that, on the showing in the 
present case, none of the states is entitled to a declaration of rights.” 

Yet that is exactly what the Court decided should be done, and that is the 
law of the United States. 

Accordingly, the Court disposed of Colorado’s motion to dismiss (based, like 
Arizona’s, on the argument that there was no justiciable controversy as to that 
State, p. 611): “Colorado’s motion to dismiss is accordingly denied.” 

We think Arizona’s similar motion would be denied in our case, on substantially 
the same reasoning. 

And there are further parallels. Note the emphasis the court placed, in the 
language below, on the fruitless efforts to arrive at an interstate compact, paral- 
leled on the Colorado by 29 years of even more intense effort (p. 616) : 

“There is some suggestion that if we undertake an apportionment of the waters 
of this interstate river, we embark upon an enterprise involving administrative 
functions beyond our province. We noted in Colorado v. Kansas, supra (320 U. 8. 
p. 892, 88 L. ed. 123, 64 S. Ct. 176), that these controversies between States over 
the waters of interstate streams ‘involve the interests of quasi-sovereigns, present 
complicated and delicate questions, and, due to the possibility of future change 
of conditions, necessitate expert administration rather than judicial imposition 
of a hard and fast rule. Such controversies may appropriately be composed by 
negotiation and agreement, pursuant to the compact clause of the Federal Consti- 
tution. We say of this case, as the court has said of interstate differences of like 
nature, that such mutual accommodation and agreement should, if possible, be 
the medium of settlement, instead of invocdtion of our adjudicatory power. 
But the efforts at settlement in this case have failed. A genuine controversy 
evista. The gravity and importance of the case are apparent. The difficulties of 
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drafting and enforcing a decree are no justification for us to refuse to perform 
the important function entrusted to us by the Constitution.” [Emphasis supplied. | 








B. The opinion of the Secretary of the Interior as to justiciability 

The foregoing considerations justify the opinion stater by ‘the Secretary of the 
Interior (hearings, House Committee on Public Lands, on H. R. 934, 935, 81st 
Cong., Ist sess., p. 1150) : 

“The bare statement of these questions, the knowledge that there is disagree- 
ment between Arizona and California about the answers to be given them, and 
the fact that, if the contentions of either State are accepted in full and if ful! 
development of the upper basin within the limits fixed by the Colorado River 
compact is assumed, there is not available for use in the other State sufficient 
water for all the projects, Federal and local, which are already in existence or 
authorized would seem to indicate that there exists a justiciable controversy 
between the States.” 

It is true that he added (p. 1150): “Should the Congress, however, entertain 
doubt about the existence of such a controversy, it could dispel that doubt by 
authorizing the construction of the central Arizona project, a report which has 
been prepared by this Department and has been sent, pursuant to the provisions 
of section 1 of the Flood Control Act of 1944, to the States of the Colorado River 
Basin and to the Secretary of the Army for consideration and comment.” 

But the Secretary either did not intend that suggestion seriously (the Budget 
Bureau frowned on it in a letter dated May 7, 1948, id., p. 1154, and reported the 
project not to be in accord with the program of the President in a letter dater 
February 4, 1949, id., p. 1156), or else he was offering that suggestion as a hedge 
in case the proposed suit should be cast as an injunction action; for he followed 
at once with this language (p. 1151): 

“It is probably true, in view of the existing physical water supply in the lower 
basin—a supply which is as ample as it is chiefly because the Upper Basin States 
are using far less than the 7,500,000 acre-feet apportioned to them by the com- 
pact—the situation is not such that the Court would be warranted in granting an 
injunction against either California or Arizona if it were found to be using more 
water than it is entitled to use. The controversy, nevertheless, appears to be of 
the sort that would justify the Court's determining the rights of the parties 
and definitely adjudicating their respective interests in the waters available to 
the lower basin. It matches in every particular the requirements for a case or 
a controversy in the Constitutional sense of these words as those requirements 
were spelled out by the Supreme Court in Aetna Life Insurance Company v. 
Haworth (300 U. S. 227, 240 (1987) ). ‘A” controversy” in this sense,’ the 
Court said, ‘must be one that is appropriate for judicial determination * * *. 
The controversy must be definite and concrete, touching the legal relations of 
parties having adverse legal interests * * *. It must be a real and sub- 
stantial controversy admitting of specific relief through a decree of a con- 
clusive character, as distinguished from an opinion advising what the law would 
be upon a hypothetical state of facts * * *. Where there is such a concrete 
case admitting of an immediate and definitive determination of the legal rights 
of the parties in an adversary proceeding upon the facts alleged, the judicial 
function may be appropriately exercised although the adjudication of the 
rights of the litigants may not require the award of process or the payment of 
damages * * *,. And as it is not essential to the exercise of the judicial 
power that an injunction be sought, allegations that irreparable injury is 
threatened are not required.’ ” [Emphasis supplied. ] 

This is a firm opinion and is entitled to consideration. 

C. The decision in the three earlier Colorado River cases foreshadow the 
justiciability of this controversy upon the state of facts which has now been 
reached 

(1) In Arizona vy. California (283 U. S. 423 (1931) ), Arizona sued to declare 
the Boulder Canyon Project Act and the Colorado River compact unconstitu- 
tional, and to enjoin the Secretary from carrying out the power and water 
delivery contracts he had made under that act. The court held the act con- 


stitutional, held that as Arizona had not ratified the compact, her legal rights 
were unimpaired, and said: 

Page 463: “When the bill was filed, the construction of the dam and reservoir 
had not been commenced. Years must elapse before the project is completed. 
If by operations at the dam any then perftcted right of Arizona, or of those 
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caiming under it, should hereafter be interfered with, appropriate remedies 
will be available.” 

Page 464: “* * * The bill is dismissed without prejudice to an application 
for relief in case the stored water is used in such a way as to interfere with 
the enjoyment by Arizona, or those claiming under it, of any rights already 
perfected or with the right of Arizona to make additional] legal appropriations 
and to enjoy the same.” 

Years have elapsed, 20 of them, since Arizona’s bill of complaint was filed in 
that case. In those two decades Hoover Dam, Parker Dam, Headgate Dam, 
the Palo Verde Weir, Imperial Dam, Davis Dam, and Morelos Dam (Mexico) 
have all been built to store or divert water; and the Colorado River aqueduct, 
the All-American Canal, and the Gila Canal have been built to use it, while the 
Colorado River Indian reservation, the Gila project, the Yuma project, the Palo 
Verde project, the All-American Canal project, and the Mexican projects have 
all increased their uses. Arizona has enacted a law to ratify the Colorado 
River compact; the Secretary of the Interior has executed water delivery con- 
tracts with California agencies aggregating 5,362,000 acre-feet, with Nevada 
for 300,000 acre-feet, and with Arizona for 2,800,000 acre-feet; and a treaty 
has been entered into with Mexico guaranteeing her 1,500,000 acre-feet at the 
boundary, which is equivalent to several hundred thousand acre-feet more when 
measured at Hoover Dam. While these uses have been created or enlarged, the 
estimated supply has been adversely affected by the unprecedented dry decade of 
193140, reducing the safe estimate of Hoover Dam inflow by a million acre-feet 
a year or, conversely, imposing unexpected burdens on storage in the upper basin 
to make good the long-term average. 

The net result as of today, according to the report of the Secretary of the 
Interior on Senate Joint Resolution 145, Eightieth Congress (reprinted in hear- 
ings of the House Committee on Public Lands on H. R. 934, 935, Sist Cong., 
ist sess., pp. 1148, 1152) is: 

“The water which California projects, Federal or other, now in existence or 
under construction will require when they are in full operation is a great deal 
more than the amount which that State is entitled to use if all of Arizona’s con- 
tentions are taken to be true. Similarly, the water which Arizona projects now 
in existence, under construction, or authorized will require when they are fully 
developed is much more than the supply available to that State if all of Cali- 
fornia’s contentions are taken to be true.” 

The Commissioner of Reclamation has graphically documented, that, as a 
result of these developments of the past two decades, and in the language used 
in Nebraska v. Wyoming, “there is not enough water in the river to satisfy 
the claims asserted against it’. These claims are tabulated in Senate Document 
39, Seventy-ninth Congress, first sesstion, page 8. This document, prepared by 
the Commissioner of Reclamation, shows that, during a dry decade like 1931—40, 
under conditions of ultimate development, the total net amount which would be 
physically available for delivery without drawing down Lake Mead storage is 
6,969,000 acre-feet per year. It tabulates the total requirements of the Mexican 
treaty plus the contracts of Arizona, California, and Nevada (even after charging 
reservoir losses aaginst each State of the lower division) as aggregating 9,231,000 
acre-feet. It shows a deficit of 2,262,000 acre-feet annually. Even after allow- 
ing a “portion of deficit to be made good by draw-down on Lake Mead storage,” 
1,500,000 acre-feet, the Commissioner shows a deficit of 762,000 acre-feet: and 
he states (p. 9) that “if it should be determined that United States contracts 
should not be charged with reservoir losses,” deficits would be increased to 
2,998,000 acre-feet, or, after drawing on Lake Mead storage, 1,493,000 acre-feet 
annually. 

(2) In the second Colorado River case, Arizona v. California, et al. (292 U. 8. 
341 (1984)), Arizona sued to perpetuate the testimony of the negotiators of 
the Colorado River compact. The court denied leave to file the suit, holding 
that Arizona had failed to show that the offered testimony “could conceivably 
be material or competent evidence”, and adding (p. 360) : 

“We have no occasion to determine whether leave to file the bill should be 
denied also because the United States was not made a party and has not con- 
sented to be sued.” 

Arizona had not ratified the compact which she sought to construe. 

(3) In the third case, Arizona v. California, et al. (298 U. 8S. 558 (1936)), 
Arizona (which still had not ratified the Colorado River compact) sued for an 
equitable apportionment of the waters of the Colorado River, independently 
of the terms of the Boulder Canyon Project Act and the Colorado River compact. 
The court denied leave to file the bill. 


80804—51—-+ser. 2, pt. 2-13 
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The following quotations from the court’s opinion show the character of 
the action, and the distinction between the limited issues that Arizona sought 
to raise there, and those which the Secretary has found to exist now: 

Page 566: “The right of the California corporations to withdraw from the river 
a total of 5,362,000 acre-feet annually under the contracts with the Secretary of 
the Interior, is challenged only insofar as the prayer for relief asks that the 
unappropriated water of the river be equitably apportioned among Arizona and 
the defendant States, and that any increased amount to which the Republic of 
Mexico may be entitled be directed to be supplied from the amount to which 
California may otherwise be found to be equitably entitled. 

“Arizona does not assert any right to the benefit of the undertaking of Cali- 
fornia, in conformity to the Boulder Canyon Project Act, to restrict its own use 
of the water. The brief for Arizona disclaims the assertion of any rights under 
‘the Boulder Canyon Project Act, the Colorado River compact, or the Boulder 
project itself.” 

Page 567: “The allegations and prayer of the bill are of significance only if 
Arizona, in advance of any act of appropriation, and independently of any rizhts 
which she may have acquired under the Boulder Canyon Project Act, may demand 
a judicial decree exempting the available water of the river, or some of it, from 
appropriation by other States until the indefinite time in the future when she 
or her inhabitants may see fit to appropriate it. A justiciable controversy is pre- 
sented only if Arizona, as a sovereign State, or her citizens, whom she represents, 
have present rights in the unappropriated water of the river, or if the privilege 
to appropriate the water is capable of division and when partitioned may be 
judicially protected from appropriations by others pending its exercise.” 

Page 571: “The ‘equitable share’ of Arizona in the unappropriated water 
impounded above Boulder Dam could not be determined without ascertaining the 
rights of the United States to dispose of that water in aid and support of its 
project to control navigation, and without challenging the dispositions already 
agreed to by the Secretary’s contracts with the California corporations, and the 
provision as well of section 5 of the Boulder Canyon Project Act that no person 
shall be entitled to the stored water except by contract with the Secretary.” 

Page 572: “The petition to file the proposed bill of complaint is denied. We 
leave undecided the question whether an equitable division of the unappro- 
priated water of the river can be decreed in a suit in which the United States 
and the interested States are parties. Arizona will be free to asSert such rights 
as she may have acquired, whether under the Boulder Canyon Project Act and 
California’s undertaking to restrict her own use of the water or otherwise, and 
to challenge, in any appropriate judicial proceeding, any act of the Secretary of 
the Interior or others, either States or individuals, injurious to it and in excess 
of their lawful authority.” 

The Secretary’s current findings, previously quoted, make it clear that we have 
now arrived at the point thus foreshadowed: each State, since the last of those 
decisions, has arrived at a stage where it can point to “projects now in existence, 
under construction, or authorized” which will require “much more than the 
supply available to that State” if the other’s “contentions are taken as true,” 
and hence each is in position now to challenge the Secretary’s contracts with the 
other for the supply of the projects now existing, provided only that the consent 
of Congress be given to the joinder of the United States as a necessary party. 


Vv. CONCLUSION 


We are approaching the fourth anniversary of the introduction by the delega- 
tions of California and Nevada of legislation (S. J. Res. 145, H. J. Res. 225, 80th 
Cong.) to authorize a suit in the Supreme Court to determine, once for all, the 
29-year-old controversy over the waters of the Colorado River. For nearly 4 
years, in three Congresses, Arizona has opposed these efforts (hearings, Senate 
Committee on Interior and Insular Affairs, on S. J. Res. 145, 80th Cong.; S. J. 
Res. 4, 81st Cong.; hearings, House Judiciary Committee, on H. J. Res. 225, 226, 
80th Cong.; H. J. Res. 3, 8ist Cong.). 

But in June of 1949 Arizona's spokesmen were seized with the inspiration 
of tacking her grandiose central Arizona project onto this litigation idea, and 
plugging for the authorization of that billion-dollar promotion as a device alleged 
to facilitate the commencement of the litigation which she had denounced up to 
that moment as a scheme to delay her project. 

The Department of the Interior has reported that without the authorization 
of the central Arizona project there apparently exists a present justiciable con- 
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troversy because there is not enough uncommitted water in the river to meet 
the requirements of projects already constructed or authorized, if the entitle- 
ment of the upper basin States under the Colorado River compact and the 
entitlement of Mexico under the water treaty are respected. 

All that is needed is either (a) commencement of a suit by the Attorney Gen- 
eral in the nature of interpleader, requiring the States to present their contflict- 
ing claims to the Court, and this requires no legislation at all; or (b) passage of 
pending resolutions which grant the consent of Congress to suit in the Supreme 
Court by any of the States, but which do not authorize construction of the cen- 
tral Arizona project. 

This matter could have gone to the Supreme Court nearly 4 years ago, and 
could have been determined by now. The opposition has retreated from the posi- 
tion that litigation would delay the proposed project or endanger the upper-basin 
States. Litigation is now favored by everyone. The opposition is entrenched 
now in one last position: That there is no present justiciable controversy. The 
way to find the answer to that question is to submit it to the Court, because 
only the Court can decide it, and not to waste time speculating as to what the 
answer will be. That answer will be given at the threshold of the case, upon the 
plaintiff's motion for leave to file his bill. It took the Court only 3% to 8 
months to decide the three previous cases of Arizona v. California. If there is 
no justiciable controversy here the Court will tell us so, in less time than will be 
consumed in Arizona’s persuading Congress to abandon all reclamation feasi- 
bility standards to authorize this project on the pretext that it will bolster the 
issue of justiciability. 

NortTucurtr Ey, 
Special Counsel, 
Colorado River Board of California. 
Axvin B. SHaw, Jr., 
Assistant Attorney General, State of California. 
GILBERT F, NELSON, 
Deputy Attorney General, State of California. 
JaMes H. Howarp, 
General Counsel, 
The Metropolitan Water District of Southern California. 


WASHINGTON, D. C., April 1, 1951. 


ExuHisir B 
(Material submitted by Congressman Engle of California) 


THE ARIZONA ENABLING Acr Dors Not AFFECT THE JUSTICIABILITY OR THE 
MERITS OF THE COLORADO RIVER CONTROVERSY 


(Northcutt Ely, special counsel, Colorado River Board of California) 


y. THE ARIZONA ENABLING ACT, UNDER WHICH THAT STATE ENTERED THE UNION, DOES 
NOT AFFECT THE JUSTICIABILITY OR THE MERITS OF THE CONTROVERSY BETWEEN 
ARIZONA AND CALIFORNIA OVER THE WATERS OF THE COLORADO BIVER, AND THAT ACT 
DOES NOT MAKE NECESSARY THE ENACTMENT OF THE CENTRAL ARIZONA BILL OK ANY 
OTHER LEGISLATION TO GIVE USERS IN ARIZONA ACCESS TO THE WATERS OF THE 
RIVER 


A. Arizona’s contentions 

In an undated Memorandum on Legal Aspects of S. 75, by Hon. Ernest W. 
McFarland, and in a statement inserted in the Congressional Record for March 
27, 1950, by Hon. John R. Murdock, these spokesmen refer to the Arizona Enabling 
Act (act of June 20, 1910, 36 Stat. 570, 575), and draw the conclusions, after citing 
Arizona v. California (283 U. 8. 423), that by this act, accepted by Arizona, 
“Congress walled Arizona off from the Colorado River in 1910,” and “Arizona can 
build no dams or power plants on the Colorado and can divert no water from 
the Colorado River without an authorizing act of Congress, even though the 
legal right to her use of the water is absolutely clear,” and that this “legal fact” 
“does not apply to any other Colorado River Basin State nor to any other State 
of our Union” (Murdock), and that “Arizona could never obtain any means to 
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divert, water from, the main stream except by an act of Congress,” and that 
“Arizona is entirely dependent upon an act of Congress” (McFarland), all of 
which is supposed to help support the conclusions that “there does not now 
exist and cannot exist a justiciable issue unless and until Congress authorizes 
S. 75” (McFarland) ; and “it is the duty of Congress to see that Arizona receives 
her due share of that water from which she was fenced off, and to which she is 
otherwise legally entitled” (Murdock). 

On page 1 of the memorandum by Senator McFarland appears a quotation 
from Arizona y. California (283 U. 8S. 423, 464), containing the following sen- 
tence: 

“Arizona has, of course, no constitutional right to use, in aid of appropriation, 
any land of the United States, and it cannot complain of the provision condition- 
ing the use of such public land.” 

Senator McFarland’s memorandum says: 

“It will be noted that the Supreme Court was referring to the fact that Arizona 
was required by its Enabling Act to disclaim all right and title to the unappro- 
priated and ungranted public lands lying within its boundaries.” 

Mr. Murdock makes the same quotation and makes the same statement. 

These arguments are incorrect for three reasons: The Enabling Act is mis- 
construed, the Supreme Court is misquoted, and the Boulder Canyon Project Act, 
which superseded the Enabling Act in the respects pertinent here, is ignored. 


B. Misconstruction of the Enabling Act 

The Arizona Enabling Act reserved all rights and powers for carrying out 
the provisions of the Reclamation Act “to the same extent as if said State had 
remained a Territory” (36 Stat. 570), and reserved from its gift of school lands 
(i. e., sec. 16 and 36 of each township) all land valuable for the development 
and transmission of power which the Secretary of the Interior might designate 
within 5 years, and it required the State to select other lands in lieu thereof 
(36 Stat. 575) ; but in the Boulder Canyon Project Act (45 Stat. 1057), as shown 
below, Congress exercised these reserved powers with respect to lands in Arizona 
on the same basis as in all other Colorado River Basin States, granting users 
in Arizona access to both water and power on identically the same terms as 
in all other States. 

C. Misquotation of the Supreme Court 

The Court's reference to Arizona’s lack of constitutional right to use of public 
land, and to “the provision conditioning the use of such public lands” was not, 
as Arizona contends a reference to the Enabling Act at all, but to a provision of 
the Boulder Canyon Project Act (aet of December 21, 1928, 45 Stat. 1057). This 
is explained at 288 United States Reports 460, 461: 

“It is argued that * * * in order to irrigate land in Arizona it is fre- 
quently necessary to utilize rights-of-way over lands of the United States, and 
since the act provides that all such rights-of-way or other privileges to be granted 
by the United States shall be upon the express condition and with the express 
covenant that they shall be subject to the compact, the act in effect prevents 
Arizona and those claiming under it from acquiring such rights.” [Emphasis 
supplied. } 

This provision is in section 8 (a) of the Project Act of 1928. It subjects 
Federal rights-of-way to the Colorado River compact, and has nothing whatever 
to do with the Bnabling Act of 1910. It is this language of the 1928 Project 
Act which Arizona was attacking in her suit, not the 1910 Enabling Act, and 
it was this provision of the Project Act to which the Court referred at page 464 
when it said that Arizona “cannot complain of the provision conditioning the 
use of such public land.” 

The error is compounded on page 2 of Senator McFarland’s memorandum, which 
says: 

“The Court, in the first case (283 U. 8S. 423) at page 433, used the following 
language: 

““The Arizona Enabling Act and Constitution reserved to the Nation a 
selection of lands along the river by the Government for power purposes, which 
was made, and includes the lands at Black Canyon. They also reserved to the 
United States all rights and powers for carrying out the Reclamation Act “to 
the same extent as if this State had remained a Territory.” 

“*Arizona tells the Court she has repealed this section of her Constitution. 
Such attempted repeal, however, is wholly ineffective, Stearns v. Minnesota 
(179 U, S. 2238, 244).’” 
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Senator McFarland’s memorandum continues: 

“The Supreme Court, by this language, in effect held that Arizona could never 
obtain any means to divert water from the main stream except by an act of 
Congress.” 

Arizona misquotes the Court. The language she quotes is not from the opinion 
of the Court at all. The opinion begins at 283 United States Reports 448. 
The quotation is from page 433 and is of the reporter’s summary of the brief 
of California. It is flattering to counsel to have California’s brief mistaken 
for the Court’s opinion. It indicates that the brief stated sound law. Arizona 
had no constitutional right to use reserved lands of the United States for a 
canal from the main stream of the Colorado, and was dependent upon the con- 
sent of Congress to do so. But Congress gave that statutory consent to the 
Boulder Canyon Project Act (infra), on terms identical for all States. Arizona 
rejected these terms in 1928 but accepted them in 1544 by undertaking to 
ratify the Colorado River compact and a water-delivery contract under the 
Boulder Canyon Project Act, next referred to. 


D. Omission of the Boulder Canyon Project Act 

Section 5 of the Boulder Canyon Project Act (45 Stat. 1057) authorizes the 
Secretary of the Interior— 

“* * * to contract for the storage of water in said reservoir [Lake 
Mead] and for the delivery thereof at such points on the river * * * as 
may be agreed upon. * * *” 

The Secretary did, on February 9, 1944, execute such a contract with the State 
of Arizona for a large quantity of water from Lake Mead (H. Doc. 717, 80th 
Cong., 2d sess., p. A559). 

Article 7 (m) of that contract provides (H. Doc. 717, 80th Cong., 2d sess., p. 
ANG62) : 

“Rights-of-way across public lands necessary or convenient for canals to 
facilitate the full utilization in Arizona of the water herein agreed to be delivered 
will be granted by the Secretary subject to applicable Federal statutes.” 
{Emphasis supplied. ] 

The statutes referred to include the act of March 3, 1891 (26 Stat. 1101), and 
several others. under which Arizona, both as a Territory as well as a State, and 
even without the Boulder Canyon Project Act, or the contract of the Secretary 
under that act, was entitled to rights-of-way for canals across public lands on 
the same basis as any other State. 

So, Arizona is not, and never was, barred by her constitution or Enabling Act 
from access to the river for the purpose of taking water: she was free to do so on 
complying with the States controlling Federal land which are applicable to all 
States. Arizona’s momorandum overlooks the fact that Arizona has a contract, 
made under an act of Congress, for main stream water and a specific covenant 
for rights-of-way. 

Arizona’s inference that without enactment of S. 75, the central Arizona 
authorization bill, Arizona would now have no right to run a canal from the 
river, and that, as Congressman Murdock has said (Congressional Record, March 
27, 1950), “Congress walled Arizona off from the Colorado River in 1910,” is 
wholly inaccurate. The gate in the wall was provided by section 5 of the Boulder 
Canyon Project Act, and Arizona has used it. It is not necessary to enact 8S. 75 
to give her a right of access to the stream. 


Exnursit C 


(Material submitted by Congressman Engle, of California) 


COMMENTS OF THE AUTHORIZATION FOR Surr CONTAINED IN SEcTIONS 12 AND 13 or 
S. 75 (H. R. 1500, 82p Cone.) 


(Northcutt Ely, special counsel, Colorado River Board of California) 
THE PROBLEM 


The Bureau of the Budget, in a letter to the chairman of the House Committee 
on Public Lands dated April 19, 1950, stated : 

“The first question raised was whether there is enough water in the Colorado 
River, available for use in Arizona, to satisfy the needs of this project on a 
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permanent basis. The President has stated many times that he would like to see 
a definitive settlement of the rights of the various States to waters of the Colorado 
River system, in order that decisions on projects to be developed in the public 
interest may be made on a firm basis with respect to water rights. The President 
consistently has indicated his unwillingness to take any position favorable to 
authorization of the central Arizona project until settlement of the water-rights 
controversy has been brought about. 

“S. 75, in its present form, is intended to provide one means by which this 
controversy might be settled. I am unable to express to the committee at this 
time any views concerning the efficacy of the bill for this purpose.” 

Sections 12 and 13 of S. 75 (H. R. 1500), Eighty-second Congress, are the 
“means” so referred to. 

They do not accomplish their purpose. 


I, THE PROVISIONS OF SECTIONS 12 AND 13 OF S. 75 


California’s basic objection to sections 12 and 13 of S. 75 are three-fold: 

1. Consent to litigate should not be coupled with authorization of the central 
Arizona project. 

2. Sections 12 and 13 are inequitable and unsound as a matter of policy. 

3. These sections are unworkable as a matter of law. 

The first point has been briefed for California in a memorandum captioned 
“The Colorado River controversy is justiciable now, without authorization of 
the central Arizona project.” But even on Arizona’s contrary premise, which 
we do not accept, the language she has proposed is indefensible as a matter of 
equity and does not achieve its announced objective as a matter of law. 

These sections provide, in substance, for the suspension of expenditures (not 
appropriations) for the construction of the aqueduct features of the central 
Arizona project (sec. 13) during-the pendency of a suit described in section 12. 
The resumption of the Secretary’s power of expenditures is not made condi- 
tional on the result of the suit. He may resume construction as soon as thie 
suit is ended, for whatever reason and with whatever result. The action con- 
templated by section 12 is narrowly limited : 

(1) It must be brought within 6 months in the Supreme Court. 

(2) To determine the right (whose right is not stated—whether Arizona's 
or the Federal Government’s). 

(3) To the use of water for diversion from the main stream of the Colorado 
River through aqueducts or tunnels to be constructed pursuant to this act (that 
is, the suit authorized is not an equitable apportionment suit to determine Ari- 
zona’s aggregate entitlement, but only a suit to determine the right to take 
water for this particular project, apparently an injunction action). 

(4) To adjudicate, in such suit, the claims of right asserted by any State 
under four particularly described statutes or compacts; (a) the Colorado 
River compact, (b) the Boulder Canyon Project Act; (c) the California Self- 
Limitation Act, (d) the Boulder Canyon Project Adjustment Act (ignoring (i) 
the Mexican Water Treaty, (ii) an act of the Arizona Legislature acknowledg- 
ing California’s rights under the Limitation Act, (iii) the Upper Colorado River 
compact, and (iv) the appropriative rights which antedated all these statutes). 

If the action conforms to all these conditions, the consent of Congress is 
given to the joinder of the United States as a party, and any State of the Colo- 
rado River Basin may intervene or be impleaded. But the subject matter of 
the action and the scope of the decree is limited to “any such claims of right 
affected by the project herein authorized.” 


Il. THE PROVISIONS OF BECTIONS 12 AND 13 ARE INEQUITABLE AND UNSOUND AS A 
MATTER OF POLICY 


A. Sections 12 and 13 are based on the unwarranted assumption that Arizona 
is correct in her compact and contract interpretations, and throw the weight 
of the United States into the scales against one State, in favor of another 


B. The burden is placed on other States to defeat Arizona’s position instead of 
being placed where it belongs, i. e., on Arizona to establish her claimed right 
apfirmatively. Under the amendment, Arizona would not sue 


These facts are demonstrated by the following points: 

1. The prohibition against expenditures would lapse (a) if no State brought 
an action within 6 months, or (b) if the Court should dispose of the action on 
technical grounds without settling the controversy on its merits. 
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In either of these events the controversy would still exist and be subject 
to future litigation, after vast sums of money had been expended under the 
authority of the act. If, later, the right of any State were claimed to be im- 
paired, a future Congress should, and no doubt would, make it possible for such 
State to have her day in court. The proposed amendment is merely a limited 
waiver of Federal immunity and would not constitute a statute of limitations 
terminating the right of any State to sue, nor would it estop any State from 
later action in the event that Federal immunity should again be waived. 

2. Arizona desires to, and will use, the act, if adopted, as evidence in her 
favor. Her attorney (Mr. Carson) testified that in his opinion the act would 
have evidentiary value and would be so used. Congress should not enact legis- 
lation indicating that any State is right or wrong in its compact interpretations. 

3. The prohibition against expenditures (sec. 13) is effective only during 6 
months and the pendency of litigation. Exen in the event the case was decided 
adversely to Arizona the authorization of the project would still stand in law. 

4. In litigation it might be determined that Arizona is entitled to some, but 
not all, of the water involved in controversy. In that event, redesigning of the 
project to fit the available water supply would be required; and new questions 
of feasibility would necessarily arise. Nevertheless, the authorization as now 
worded would still stand as law. 

0. Determination of the controversy should precede authorization of the project 

Proponents of the amendments evidently believe that serious questions exist 
and that judicial settlement is required. In that event, determination of the 
issues should precede authorization of the project. Otherwise, the Congress is in 
the position of authorizing a project without knowledge of a major factor of feasi- 
bility, i. e., the existence and quantity of available water supply. 


D. The prohibition of section 12 is against expenditure, not against appropriation, 
of funds 

Appropriations are ordinarily made for projects in lump sums. Under the 
amendment the Secretary, not the Congress, would determine the propriety 
of expenditures. 
£. The act, as amended, would not serve to create a “justiciable controversy” 

Such a controversy already exists (Nebraska v. Wyoming, 325 U. 8.589). Ifa 
justiciable controversy does not exist, it will not be created by an act which in one 
breath authorizes works and in the next prohibits expenditures therefor during 
the pendency of the action in which the question of the existence of a “justiciable 
controversy” is raised. 

This point was briefed for California in a memorandum captioned “The Colo- 
rado River controversy is justiciable now, without authorization of the central 
Arizona project,” and need not be repeated here. 


Ill. THE PROVISIONS OF SECTIONS 12 AND 138 OF 8S. 75 ARE UNWORKABLE AS A MATTER 
OF LAW 


A. The effect of limitations in the congressional consent 

The Supreme Court has held that the United States is a necessary party in a 
suit for equitable apportionment of the Colorado River (Arizona vy. California, 
298 U. S. 558, 571, 572 (1936) ). 

It is axiomatic that: 

“* * * suits against the United States can be maintained, of course, only 
by permission of the United States, and in the manner and subject to the restric- 
tions that it may see fit to impose.” (Reid v. United States, 211 U. 8. 529, 538 
(1909), per Holmes, J.) 

Sections 12 and 13 prescribing “manner” and imposing “restriction” with 
respect to the proposed suit affecting the Colorado River, operate to prevent, 
Pee than facilitate, the submission of a justiciable controversy to the Supreme 

urt. - 


B. The limitation of the subject matter of the suit to the right to divert water 
“through aqueducts or tunnels to be constructed pursuant to this act” is 
too narrow to permit an effective adjudication 

The right of Arizona to divert the aggregate amount she claims for all her 
projects, whether for the central Arizona project or other projects, is the ques- 

a eae and a decree limited to the works proposed by 8S. 75 would be 

ineffective. 
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According to the report of the regional director of the Bureau of Reclamatio, 
(H. Doc. 130, 8ist.Cong., Ist sess., Central Arizona Project, p. 151), Arizona 
admits “present irrigation depletions” of 1,408,000 acre-feet and “increased deple. 
tion by potential projects” of another 2,004,000 acre-feet (plus reservoir losses 
of 313,000 acre-feet), a total of 3,725,000 acre-feet, of which the project in ques. 
tion here accounts for 1,077,000. These figures are less than the figures for 
consumptive use as defined in section 4 (a) of the Boulder Canyon Project Act. 
i. e., diversions less returns to the river (id., p. 38: Comments of California). 
But even on Arizona’s figures, it is obvious, in the absence of any interna! 
schedule of relative priorities of the dozen Arizona projects or groups of projects 
listed in the regional director’s report, that no one can say where the shortage 
must fall within Arizona if the Court decrees that Arizona is entitled to less 
water than she claims, or must measure her uses by the same yardstick of 
diversions less returns to the river which Congress imposed on California in 
the project act. In these circumstances, the limitation in section 12 of §. 75 
endeavors to insulate Arizona’s other projects and expose only the centra! 
Arizona project to suit. This is opposed to the necessity of the case, which is 
a determination of the aggregate right of each State. When the limitation 
applicable to Arizona is known (and it cannot be ascertained by a consideration 
of this one project only), it is Arizona’s business whether to restrict her other 
projects to leave water for the central Arizona project. California has been 
required by the Secretary of the Interior to establish such a schedule of interna! 
priorities (H. Doc. 717, 80th Cong., 2d sess., pp. A477, A479, A487). Arizona 
has not. 


0. Jt is arguable that the implied limitation of the consent to an action for an 
injunction. is 80 narrow as to justify the court in refusing to take 
jurisdiction. 

Section 12 limits the plaintiff State to an action “to determine the right 
to the use of water for diversion from the main stream of the Colorado River 
through aqueducts or tunnels to be constructed pursuant to this act.” That 
language may be construed as limiting the suit to an action to enjoin a partic- 
ular diversion; and, in such action “to adjudicate claims of right asserted by 
such State or States” under only four enumerated statutes and compacts. As 
to defendant or impleaded States, it is specified that only “claims of right 
affected by the project herein authorized” may be adjudicated. This is a 
departure from the earlier drafts (Senate committee prints of June 9, June 
20, June 25, 1950) which spoke of suits “with respect to the availability of 
water for diversion” by the project and the adjudication of “any claims of right 
affecting such availability.” In this connection, note that section 13 now simply 
suspends expenditures “during the pendency of any suit or suits’ whereas the 
draft of June 20, 1950, prohibited expenditures “unless the Supreme Court in 
any suit or suits in which the joinder of the United States has been granted in 
section 12 of this act shall have held that water is available therefor.” 

The present language is not language which contemplates an equitable appor- 
tionment, i. e., a balancing of supply for all points and demand of all projects, 
and an apportionment of the supply thereto on a basis of priorities or other 
equitable considerations. It is language limiting the action to one to determine 
the right of Arizona to divert water for one project; an action to adjudicate 
claims of other States to rights affected by that project. To establish a cause 
of action the plaintiff would have to prove, not the inadequacy of the aggre- 
gate water supply to meet the aggregate needs of all States, and petition for 
an equitable division, but prove that this one project had adversely affected 
him. It will undoubtedly be argued that this requires substantially a case 
for an injunction. That type of action, the Secretary of the Interior has said, 
would not lie under the present state of facts. 

The report of the Secretary of the Interior on Senate Joint Resolution 145, 
Hightieth Congress, reprinted in hearings, House Committee on Public Lands, 
on H. R. 934, 935, Eighty-first Congress, first session, page 1148, said on this 
point (p. 1151): 

“It is probably true that, in view of the existing physical water supply in 
the lower basin—a supply which is as ample as it is chiefly because the upper 
basin States are using far less than the 7,500,000 acre-feet apportioned to them 
by the compact—the situation is not such that the Court would be warranted 
in granting an injunction against either California or Arizona if it were found 
fo be using more water than it is entitled to use. The controversy, neverthe- 
less, appears to be of the sort that would justify the Court's determining the 
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rights of the parties and definitely adjudicating their respective interests in the 

waters available to the lower basin. It matches in every particular the require- 

ments for a case or a controversy in the constitutional sense of these words 

as those requirements were spelled out by the Supreme Court in Actna Life 

Insurance Company Vv. Haworth, (300 U. 8, 227, 240 (1937).)” [Italics supplied.] 
Cf. Nebraska v. Wyoming (325 U.S. 589, 610 (1945).) 


D. The consent granted by 8. 75 to adjudicate rights under four enumerated 
statutes is too narrow. 

The bill enumerates the subject matter of the authorized suit as “claims of 
right” asserted under four enactments: the Colorado River compact, the 
Boulder Canyon Project Act, the California Self-Limitation Act, and the 
Boulder Canyon Project Adjustment Act. 

This list omits (1) the Mexican Water Treaty (Treaty Series 994) which 
eut across all these statutes and defines “consumptive use” exactly as Cali- 
fornia does; (2) the act of the Legislature of Arizona (act of February 24, 
1944, Sess. L. Ariz. 1944. ch. 4, pp. 419-427) which “unconditionally ratified” 
a contract with the Secretary of the Interior dated February 9, 1944, which 
recognizes certain rights in California; (3) the Upper Basin compact, and (4) 
the appropriative rights in all States, entitled to protection on constitutional 
principles irrespective of the existence of any of these enactments. The latter 
omission is essential to Arizona, as no appropriation of water has ever been 
attempted, even under her own law, for the Gila project or for the central 
Arizona project, and the priorities of the California projects far antedate 
the priorities of these Arizona projects on any standard heretofore recognized 
by the Supreme Court. 


E. Summary of the legal effect of sections 12 and 13 

It is apparent, from the language of sections 12 and 13 as they now appear, 
and from the legislative history of this language, that the effect is: 

(1) To relieve Arizona of the necessity to sue; 

(2) To create doubt as to whose right to divert water is to be tested, the 
Federal Government's or Arizona's ; 

(3) To limit the suit “to an adjudic ation of rights to the use of water re- 
quired for the central Arizona project,” as distinguished from a suit to determine 
the total quantity each State may take for all its projects; 

(4) To limit the issues to those arising out of four statutes or compacts; 

(5) To require the other States to prove injury to rights “affected by the 
project herein authorized,” as distinguished from the general overdraft on 
the supply occasioned by the conflicting claims of the States for all their 
projects; 

(6) By the foregoing factors, to restrict the case substantially to an in- 
junction action; and 

(7) To leave the authorization for the project intact notwithstanding a 
decree holding that the aggregate quantity of water to which Arizona is en- 
titled is less than she claims, or holding that the quantity of water for which 
this project is designed is not available to it. 

For all these reasons, sections 12 and 13 are unworkable as a matter of law, 
as well as being inequitable and unsound as a matter of policy, even on Ari- 
zona’s premise (which California denies) that the consent to suit and the 
authorization for the Central Arizona project have any business in the same 
bill. 


ExHIsiIt D 


(Material submitted by Congressman Engle, of California) 


MEMORANDUM FOR THE SOLICITOR 


Subject: Pending request (M-33473) for opinion with respect to the Columbia 
Basin project. 

There is attached the final draft of Mr. Stinson’s opinion on question I as 
stated in the Commissioner’s memorandum of December 1. The final draft 
has just been completed, but since it is in substance like the preliminary draft 
of December 6, 1943, heretofore furnished to Mr. Graham of your staff and to 
which a large part of Mr. Greenleaf's memorandum of December 17 is directed, 
the final draft has been dated back to December 6, 1943. Copies have been 
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furnished to the Division of Power and the Bonneville Power Administration, 
Mr. Stinson informs me that he expects to submit early next week a short 
memorandum directed to some of the points raised in Mr. Greenleaf’s memo- 


randum, 
H. W. BasHore, Assistant Commissioner. 


Nore To FIELD—There are attached, in addition to copies of Mr. Stinson’s 
memorandum of December 6, Mr. Willard’s memoranda of November 12 and 13 
(these being directed to the questions as stated in the Stinson-Willard joint 
memorandum of October 22), and Mr. Greenleaf’s memorandum of December 17. 


MEMORANDUM FOR THE SOLICITOR 


You have pending before you three related questions that need to be answered 
as the basis for the preparation of a cost-allocations report and determination 
of revenue requirements with respect to the Columbia Basin project. The 
preparation of these is being undertaken jointly by the Bureau of Reclamation 
and the Bonneville Power Administration, in cooperation with the Division of 
Power. This memorandum is directed to questions I (@) and (0) as stated in 
the Commissioner’s memorandum of December 1. For convenience they are 
quoted here: 

“I (a) For the purposes of the cost allocations report on the Columbia Basin 
Project, must the estimates of revenues be allocated to the Columbia Basin 
(Grand Coulee) project for electric power generated at the project power plants 
and delivered to the Bonneville Power Administration to be marketed by Bonne- 
ville be sufficient to return to the United States interest at 3 percent per annum 
on some portion of the reimbursable costs of the project, in addition to returning 
that portion of the reimbursable costs properly chargeable to power and the 
other portions of the reimbursable costs that are to be met by power revenues, 
including that part of the irrigation cost not to be repaid by the project water 
users? 

“I (b) If the answer to question I (a) is ‘no,’ would estimates of revenues 
so to be allocated be legally adequate that were promised on the return of the 
reimbursable costs, as stated in question I (@) but with the interest component 
of revenues being used to assist in the retirement of that portion of the reim- 
bursable costs which are not properly allocated to power but which are to be 
returned from power revenues?” 


(a) 


It is my opinion that, while there is room for argument, the sounder reasoning 
requires question I (a) to be answered “Yes.” 

In the Commissioner’s memorandum of December 1, attention was directed to 
several statutes that might bear on the questions. Subsections 9 (a), (b), and 
(c) of the Reclamation Project Act of 1939 (herein called the 1939 Project Act) 
are the most important of these. They are as follows: 

“(a) No expenditures for the construction of any new project, new division of 
a project, or new supplemental works on a project shall be made, nor shall esti- 
mates be submitted therefor, by the Secretary until after he has made an investi- 
gation thereof and has submitted to the President and to the Congress his report 
and findings on— 


(1) The engineering feasibility of the proposed construction; 

(2) The estimated cost of the proposed construction ; 

(3) The part of the estimated cost which can properly be allocated to 
irrigation and probably be repaid by the water users; 

(4) The part of the estimated cost which can properly be allocated to 
power and probably be returned to the United States in net power revenues; 

(5) The part of the estimated cost which can properly be allocated to 
municipal water supply or other miscellaneous purposes and probably be 
returned to the United States. 


If the proposed construction is found by the Secretary to have engineering feas!- 
bility and if the repayable and returnable allocations to irrigation, power, and 
municipal water supply or other miscellaneous purposes found by the Secretary 
to be proper, together with any allocation to flood control or navigation made 
under subsection (b) of this section, equal the total estimated cost of construc- 
tion as determined by the Secretary, then the new project, new division of a 
project, or supplemental works on a project covered by his findings, shall be 
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deemed authorized and may be undertaken by the Secretary. If all such alloca- 
tions do not equal said total estimated cost, then said new project, new division, 
or new supplemental works may be undertaken by the Secretary only after pro- 
vision therefore has been made by Act of Congress enacted after the Secretary 
has submitted to the President and the Congress the report and findings involved. 

“(b) In connection with any new project, new division of a project, or supple- 
mental works on a project there may be allocated to flood control or navigation 
the part of said total estimated cost which the Secretary may find to be proper. 
Items for any such allocations made in connection with projects which may be 
undertaken pursuant to subsection (a) of this section shall be included in the 
estimates of appropriations submitted by the Secretary for said projects, and 
funds for such portions of the project shall not become available except as directly 
appropriated or allotted to the Department of the Interior. In connection with 
the making of such an allocation, the Secretary shall consult with the Chief of 
Engineers and the Secretary of War, and may perform any of the necessary 
investigations or studies under a cooperative agreement with the Secretary of 
War. In the event of such an allocation the Secretary of the Interior shall oper- 
ate the project for purposes of flood control or navigation, to the extent justified 
by said allocation therefor. 

“(e) The Secretary is authorized to enter into contracts to furnish water 
for municipal water supply or miscellaneous purposes: Provided, That any such 
contract either (1) shall require repayment to the United States, over a period 
of not to exceed forty years from the year in which water is first delivered for the 
use of the contracting part, with interest not exceeding the rate of three and one- 
half percentum per annum if the Secretary determines an interest charge to be 
proper, of an appropriate share as determined by the Secretary of that part of 
the construction costs allocated by him to municipal water supply or other mis- 
vellaneous purposes; or (2) shall be for such periods, not to exceed forty years, 
and at such rates as in the Secretary’s judgment will produce revenues at least 
sufficient to cover an appropriate share of the annual operation and maintenance 
cost and an appropriate share of such fixed charges as the Secretary deems 
proper, and shall require the payment of said rates each year in advance of 
delivery of water for said year. Any sale of electric power or lease of power 
privileges, made by the Secretary in connection with the operation of any proj- 
ect or division of a project, shall be for such periods, not to exceed forty years, 
and at such rates as in his judgment will produce power revenues at least suffi- 
cient to cover an appropriate share of the annual operation and maintenance cost, 
interest on an appropriate share of the construction investment at not less than 
three per centum per annum, and such other fixed charges as the Secretary deems 
proper: Provided further, That in said sales or leases preference shall be given 
to municipalities and other public corporations or agencies ; and also to coopera- 
tives and other nonprofit organizations financed in whole or in part by loans 
made pursuant to the Rural Electrification Act of 1936 and any amendments 
thereof. Nothing in this subsection shall be applicable to provisions in existing 
contracts, made pursuant to law, for the use of power and miscellaneous rev- 
enues of a project for the benefit of users of water from such project. The provi- 
sions of this subsection respecting the terms of sales of electric power and leases 
of power privileges shall be in addition and alternative to any authority in 
existing laws relating to particular projects. No contract relating to municipal 
water supply or miscellaneous purposes or to electric power or power privileges 
shall be made unless, in the judgment of the Secretary, it will not impair the 
efficiency of the project for irrigation purposes.” 

An analysis of question I (a) indicates to me that several questions must be 
considered and answered preliminarily to the consideration of the fundamental 
issue. These are stated and analyzed in the following part (1) of (a) of this 
memorandum. 


(1) 


The first question is as to whether subsections 9 (a) and (b) of the 1939 Project 
Act apply to the Columbia Basin project. The project under the name “Grand 
Coulee Dam” was under construction prior to the enactment of the 1939 Project 
Act, having been initiated as a public works project and subsequently ratified 
and adopted by the act of August 30, 1935 (49 Stat. 1028, 1039). It is not a “new 
project” within the meaning of subsection 9 (a). There is authority, however, 
under the provisions of subsection 7 (b) of the 1939 Project Act to make an allo- 
cation of costs under section 9 as to projects “now under construction.” Grand 
Coulee Dam was such a project. While it may be optional whether allocations are 
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to be made under section 9, it is fairly obvious that the appropriate course to be 
pursued in this case is to make such allocations. Only by so doing can advantage 
be taken of the authority of subsection 9 (b) to make allocations of costs to 
flood control and navigation on a nonreimbursable basis. There is no other 
general authority in the Federal reclamation laws to treat any part of the project 
costs as nonreimbursable.’ 

The second question to be answered preliminarily is this: Do the provisions of 
subsection 9 (¢) of the 1939 Project Act respecting the terms of the sales of 
electric power and leases of power privileges control with respect to the Columbia 
Basin project? This question while requiring preliminary consideration js 
important for, apart from subsection 9 (c), there are no general provisions in 
the reclamation laws nor special provisions relating to this project that may be 
construed as requiring the inclusion of an interest component for rate-making 
purposes or the return of interest to the United States. 

It is my opinion that this question must be answered “yes.” 

There are only two statutes appearing to have a bearing on this question, in 
addition to the fourth sentence of subsection 9 (c). These are the act of 
August 30, 1935 (49 Stat. 1028, 1039), and the Columbia Basin Project Act 
(Public Law No. 8, 78th Cong.). Section 2 of the act of August 30, 1935, 
authorized and adopted the project, and provided in addition that “the Presi- 
dent, acting through such agents as he may designate, is hereby authorized to 
construct, operate, and maintain dams, structures, canals, and incidental works 
necessary to such projects, and in connection therewith to make and enter into 
any and all necessary contracts including contracts amendatory of or supple- 
mental to those hereby validated and ratified.” The language quoted contains no 
specific provisions of any character relating to allocations of costs, repayment, 
or to the terms as to the sale of electric power and energy. Were this the only 
authority relating to the project, it would undoubtedly be held to imply an avu- 
thority in the President, or his designated agents, to sell power on whatever 
terms were deemed desirable. 

The object of the fourth sentence of 9 (c) was to prevent implied repeals of 
authority in the then existing law with respect to the sale of power. Was the 
kind of authority that might be implied from the provisions of the act of 
August 30, 1935, the kind sought to be saved from implied repeal? I think 
not. The phrase “any authority in existing laws,’ when read in its full context, 
was intended, I believe, to refer only to any express authority in the then 
existing laws with respect to terms of sales, and not to any such implied 
authority. 

This conclusion has ample support in the legislative history of the saving 
provision. The provision resulted from a fear on the part of the Salt River 
Valley Water Users’ Association that the provisions of subsection 9 (¢c), with 
respect to the sale of power, would impliedly repeal special authority relating 
to the sale of power generated in connection with the Salt River project. Such 
special authority was granted to the Secretary by the act of September 18, 1922 
(42 Stat. 847). Congressman Murdock, speaking in behalf of the association, 
proposed that a specific exception be made as to the act of September 18, 1922. 
Commissioner Page suggested that such a specific exception would be too narrow 
because there were other projects having similar specific authority with respect 
to the sale of power. (See hearings, H. R. 6984, House Committee on Irrigation 
and Reclamation, 76th Cong., Ist sess., p. 145.) Asa result, the House committee 
reported the bill with a general saving provision in the language of the third 
sentence of subsection 9 (c) as it now appears in the bill.? The proposed amend- 
ment was accepted by the House without comment. It was accepted by the 
Senate Committee on Irrigation and Reclamation with the following significant 
comment : 

“The amendment recommended to be inserted on page 22, line 13 is designed 
merely to prevent the possibilitv of a repeal by implication of a special statute 
under which the Salt River project in Arizona and certain other projects operate. 


1It is possible that, in the course of the preparation of the cost allocations report and 
Tevenue determination, a question will be raised as to the authority to treat some of the 
project expenditures as nonreimbursable by reason of source of the moneys expended. The 
possibility that some part of the total project cost might be treated as nonreimbursable on 
this hasis, however, has no bearing on the main question under discussion. 

2 The record before Congress does not show it, but the Bureaun’s files disclose that the 
amendment actvally was prepared in the Bureau. This may be of some significance in 
appraising Commissioner Page’s statement concerning Congressman Murdock's first 
proposal. 
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It has not been intended by this bill to alter the present arrangements on these 
projects and the amendment is merely a clarifying one” (S. Rept. No. 758, 76th 
Cong., 1st sess., p. 3). 

There were in fact as of that time several projects governed by special acts 
as to the terms for the sale of power which were quite similar to those govern- 
ing the Salt River project... Each of these special acts, unlike the act of August 
40, 1985, waS speeific as to the authority to sell power and as to some of the 
terms respecting such sales. 

The conclusion reached is further fortified by the language of the Columbia 
Basin Project Act. Section 1 of that act provides that the provisions of the 
act of August 30, 1935, and the Reclamation Project Act of 1989 “shall govern 
the repayment of expenditures and the construction, operation, and mainte- 
nance of the works constructed as part of the project.” Since the 1935 act has 
no express provisions as to the sale of power and terms governing such sales 
and since the 1939 Project Act is explicit on the point, it would seem reasonable 
to construe the explicit provisions of the latter act as supplementing the 1935 
actin this regard, even if the 1985 act were regarded as within the saving pro- 
vision of subsection 9 (c) of the 1939 Project Act. 

If the conclusion needs further support, it should be noted that, as to the Parker 
Dam power project, the Department has treated the rate-making provisions of 
subsection 9 (c) as applicable. On the question of the application of these pro- 
visions, the Parker Dam project is in exactly the same position as the Columbia 
Basin project. It was authorized by section 2 of the act of August 30, 1935, on 
the same terms and conditions as was Grand Coulee. Nevertheless, after enact- 
ment of the 1939 Project Act all rate determinations for the project have been 
made under the provisions of subsection 9 (c). (See rate schedules approved 
by the Department on June 6 and August 1, 1940.) 

The third preliminary question is this: Are the requirements of me regia 
%.(¢) modified or rendered inapplicable by reason of the special marketing a 
rangements that are in effect as to the Columbia Basin project? 

The answer is “No,” in my opinion. 

The actual marketing of Columbia Basin power is now being effected by the 
Bonneville Power Administration ee to the terms of Executive Order 
No. 8526, dated August 26, 1940 (vol. 5, Federal Register 330). The order con- 
tains these provisions, among others: 

“Therefore, supplementing my letter of January 29, 1936, to the Secretary of 
the Interior and by virtue of the authority vested in me as President of the 
United States by section 2 of the act of Congress of August 30, 1935, supra, I 
hereby designate the Bonneville Power Administrator, under the supervision 
and direction of the Secretary of the Interior, as agent for the sale and distribu- 
tion of electrical power and energy generated at the Grand Coulee Dam project 
and not required for operation of that project, including its irrigation features. 

* * * Jdirect further that the Administrator shall market the power and 
rey” y delivered to him from the Grand Coulee Dam project at rates to be fixed 
by the Sec retary of the Interior consistently with all applicable provisions of 
law and allocations of cost determined as provided thereunder. * * 

Wholly apart from the question as to whether there was authority in the 
President to modify the requirements as to rates for the sale of power gener- 
ated at the Columbia Basin project, I think it evident from the phrasing of the 
order that such a result was not intended. The designation of the Bonneville 
Power Administrator as “agent” for the “sale and distribution of electrical power 
cenerated at the Grand Coulee Dam project” with instructions to market that 
power “at rates to be fixed by the Secretary of the Interior consistently with 
all applicable provisions of law and allocations of cost determined as provided 
thereunder” indicates a clear intention to proceed in accordance with the exist- 
ing statutes relating to the project. 

As a matter of law, the effect of the designation of the Bonneville Power 
Administrator make no difference, insofar as subsection 9 (c) is concerned. 
Subsection 9 (c) lays down certain minimum requirements as to rates for the 
sale of power by the Secretary. Whether the Secretary makes such sales acting 
through the Bonneville Power Administrator or through the Bureau of Recla- 
mation, they are nevertheless sales of power generated in connection with the 
operation of the project, and as such are goverened by those requirements. 


* There was such authority with respect to the Rio Grande project, act of February 24, 1911 
(36 Stat. 930): Black Canyon power plant on the Boise project, act of June 5, 1924 (43 
Stat. 416) : and the Grand Valley project, the act of February 21, 1931 (46 Stat. 1202), to 
hime only some that were of similar character. 
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The fact of the marketing arrangement may superficially seem to compli- 
eate the question as to Columbia Basin rate and. revenue requirements. That 
is only because there is a pooling of Bonneville and Columbia Basin power and 
the revenues therefrom and because Bonneville carries on the whole of the mar- 
keting operation, including the transmission and distribution of both Bonneville 
and Columbia Basin power. This arrangement results in there being the over. 
all problem of determining what revenues are estimated to be required to meet 
the combined needs of Bonneville and Columbia Basin, and of determining 
whether the rates probably will produce the required revenues. But it does 
not change the statutory requirements that govern.the amount out of the 
estimated combined revenues that must be apportioned to the Columbia Basin 
project. 

(2) 


The answers to the preliminary questions bring us down to the fundamental 
questions as to what are the projects’s minimum rate and revenue requirements 
under section 9 of the 1989 Project Act, taking into account the two assump- 
tions stated on page 2 of the Commissioner’s memorandum of December 1. Those 
questions are discussed in this part (2) of (a). 

Subsection 9 (a) requires findings by the Secretary that the allocations to 
various purposes described therein will be returned to the United States. 
As to none of these findings as to probable return does the subsection specify that 
the return must be with interest or on any particular terms. It follows that, if 
subsection 9 (a) alone controlled the requirement of return and the sufficiency 
of the estimated revenues, the question of the return of interest to the Treasury 
would not be present. That question is injected only because of the provisions 
of subsection 9 (c) concerning rates for the sale of power. The whole of that 
subsection is set out above but I repeat the pertinent part of it here for con- 
venience in reference to it. It is as follows: 

“Any sale of electric power or lease of power privileges, made by the Secretary 
in connection with the operation of any project or division of a project, shall be 
for such periods, not to exceed 40 years, and at such rates as in his judgment will 
produce power revenues at least sufficient to cover an appropriate share of the 
annual operation and maintenance cost, interest on an appropriate share of the 
construction investment at not less than 3 percent per annum, and such other 
fixed charges as the Secretary deems proper: * 

Several terms in the provision obviously need definition and interpretation. 
At the outset it is necessary to determine what is meant by the phrase “appro- 
priate share of the construction investment.” 

The commonly accepted definition of the word “appropriate” is expressed in its 
synonyms “fit” or “proper,” and there is nothing in the statute that suggests 
that a different meaning was intended in this situation. The subject matter 
of the provision is rates for the sale of power. It would seem reasonable, there- 
fore, to conclude that “appropriate share’ for rate-making purposes was 
synonymous with the amount that was “properly allocated to power” under 
paragraph (4) of subsection 9 (a) of the 1939 Project Act, and that the inclu- 
sion of a lesser sum would be inappropriate and, therefore, beyond the limit of 
the Secretary’s discretion in the matter of making rates. 

This conclusion finds ample support in the legislative history of the act. 
In at least two instances, the attention of Congress was directed especially to the 
question of interest and the interest base. In each the discussion makes it clear 
that Congress regarded the base provided in subsection 9 (c) as being the 
amount properly allocated to power. The first instance is that appearing in 
the Senate report on the bill (Rept. No. 758), where in explaining a Senate 
amendment changing the interest rate in subsection 9 (c) from 3% to 3 percent 
this statement appears: 

“The provision that interest at not less than 34% percent per annum shall be 
figured on power in the determination of power rates appears to the committee 
to be too high.” [Italics added.] 

The conference report on the bill contains this statement : 

“This Senate amendment reduces the minimum rate of interest on the share 
of construction cost attributed to power construction which may be considered 


4In the case of the amount allocated to the irrigators as being within their ability to pay, 
the finding must be that the probable repayment will be by the irrigators ; in the case of the 
amount properly chargeable to power, the finding must be that the probable return will be 
from net power revenues. Allocations to other purposes may also be made only on a finding 
of — of return, but with respect to such allocations the source of return is not 
specified 
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by the Secretary as a factor in determining the rates at which electric power 
may be sold.” (Vol. 84, Congressional Record, p. 10219.) 

The conference report on the amendment was adopted following this exchange 
between Congressman Rich and Congressman White, the latter being one of the 
House conferees : 

“Mr. Ricu. Who has the authority to say what amount of construction shall 
be attributed to power? 

“Mr. WHIrTe of Idaho. That is determined by the Bureau of Reclamation and 
the engineers that make the examination, who set up the plan. Nobody can 
know in advance of the estimates made by the engineers what part of the cost 
of a project is chargeable to power development.” (Vol. 84, Congressional 
Record, p. 10220.) 

The amendment was adopted in the form stated in the conference report. No 
other discussion with respect to it either in the debate or in the reports de- 
tracts from the statement of intent indicated by the quotations above set out. 

With the term “appropriate share’ so limited, subsection 9 (c) requires rates 
for power that will produce revenue at least sufficient to return an appropriate 
share of operation and maintenance cost, interest at not less than 3 percent 
on the amount properly chargeable to power, and “such other fixed charges 
as the Secretary deems proper.’’ Clearly there is no room for the exercise of 
discretion by the Secretary as to the minimum interest component in the rate 
structure. W'hatever latitude the Secretary may have in fixing rates and 
making estimates of power revenues, therefore, is that he has concerning “other 
fixed charges.” 

The language of subsection 9 (c) obviously of itself offers no solution to the 
question of how much latitude the Secretary has. I think it clear, however, 
that the Secretary does not have unlimited latitude. What are the limits can 
be determined, in my judgment, only by considering section 9 from its four 
corners. There is a controlling relationship between subsections 9 (a) and 
9 (ce). For example, it is clear beyond question that the findings on probable 
return required by subsection 9 (a) dictate the absolute minimum for rates— 
that is, rates that wil produce revenues estimated to be sufficient to return all 
the costs allocated to be returned from power revenues. Need rates do more than 
this? 

Remembering that, for rate-making purposes, the only latitude the Secretary 
has is in what is to be included as “other fixed charges,” there have been sug- 

gested these interpretations as to what must be included under that caption: 

(a) To include only such amount as would, together with the interest 
component, effect the return of the amount allocated to be returned from 
power revenues. (This would just pass muster as to the minimum require- 
ment above stated.) 

(6) To include only such an amount as would effect the return of the 
amount properly chargeable to power, plus such an amount, if any, as would 
effect the return of the irrigation costs that would not be met by the applica- 
tion of the interest component to the retirement of irrigation costs. 

(c) To include an amount sufficient to amortize all costs allocated to be 
returned from power revenues, whether or not properly chargeable to power. 

The first suggested interpretation proceeds on the premise that subsection 
9 (a) alone controls the required repayments. The second suggested interpre- 
tation would appear to proceed on the premise that the term “other fixed charges” 
requires as a minimum the inclusion of charges only ‘sufficient to amortize the 
costs properly chargeable to power, but that, by reason of the requirements of 
subsection 9 (a), there must also be included in the rate base an item to cover 
that portion of the costs not properly chargeable to power but which are allocated 
to be returned from power revenues and which cannot be retired by the applica- 
tion of interest.° 

The third interpretation, which I regard as the soundest one, considered on 
the basis of the statutory provisions alone, proceeds on the premise that the 
provisions concerning the allocations of capital cost, power rates and revenue 





‘If that is a correct interpretation, it would be proper to establish rates at a level that 
would return the capital investment even though they were inadequate to return the whole 
power investment with interest at 3 percent 

* It happens in the case of the Columbia Basin project, using the figures stated in the Com- 
missioner’s memorandum of December 1 and the amortization period there assumed, that the 
interest component alone would fall short of being enough to retire the irrigation costs pro- 
posed to be allocated to be returned from power revenues, although with not a great lengthen- 
ing of the assumed amortization period the case presented would be one where the interest 
alone would be more than adequate to retire those irrigation costs. 
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requirements, and irrigation and other repayments are all complementary and 
must be considered and construed together in determining what are the minimum 
requirements for rate-making purposes and the related determinations as to 
the sufficiency of the estimated power revenues. My analysis of these minimum 
requirements, considered on this premise, is set out in the following paragraph. 
Subsections 9 (a) and 9 (b) provide for the allocation of costs. They require 
a finding of the probability of return to the United States of the capital invest- 
ment, except that represented by the costs allocated to flood control and naviga- 
tion. They obviously do not purport to deal with the terms and conditions govy- 
erning the return of those costs other than to state the basic principle that certain 
of them must be returned and to state the source of return in some cases (see 
pars. (2) and (4) of subsec. 9 (a) ; compare paragraph (5)). The terms and con- 
ditions of return are governed by other provisions of the act. The terms and 
conditions of return of the amount allocated to be repaid by the water users are 
provided by subsections 9 (d) and 9 (e). The terms and conditions of the 
return of the allocation to municipal water supplies are provided by the first 
sentence of subsection 9 (c). The terms and conditions of return of both the 
costs properly chargeable to power and those allocated to be returned from 
power revenues are laid down in the second sentence of subsection 9 (c), that 
being the only provision in the act that treats of the terms of the sale of power 
and the related problem of the sufficiency of power revenues. Among those terms 
and conditions is the provision that power rates shall be established at a level 
that, in the judgment of the Secretary, will produce power revenues at least 
sufficient to do three things: (1) Cover an appropriate share of operation and 
maintenance; (2) cover interest on the part properly chargeable to power ; and 
(3) cover such other fixed charges as the Secretary deems proper. It is not 
the common understanding among business men nor accountants that the func- 
tion of interest is to effect the return or retirement of the capital investment: 
rather the term “interest” is commonly understood to mean that there is to be an 
earning measured in a given rate percent of the investment. There is nothing 
in the act to suggest that a different meaning was ascribed to it there. On the 


other hand, the term “fixed charge” (though not a term of precise meaning in 
accounting practice) would commonly be understood as embracing items required 


to effect the return or retirement of capital investment.’ The requirement of the 
full return of the capital investment, except as to flood control and navigation, is 
laid down in subsection 9 (a). The rate-making provision as to power requires 
rates that will produce revenues at least sufficient both to return interest and 
to provide “other fixed charges” and makes no provision for the application of 
interest to the retirement of any part of the capital investment. Out of the two 
requirements—a return of the capital investment and rates to produce revenues 
at least sufficient to cover both interest and other fixed charges—I think it sound 
to conclude that Congress intended to have the return of capital effected in 
the usual manner and not by the application of interest. A rate study based 
on the use of interest to retire a portion of the fixed investment allocated to be 
returned from power revenues would fall short of the requirements of subsections 
9 (a) and 9 (c), so construed. 

Section 9 admittedly is not specific and affords no explicit guide as to what 
minima, if any, were intended to govern the Secretary in determining what 
would be included under the heading “Other fixed charges.” It needs no citation 
of authority to establish the general proposition that in such circumstances 
there may be resort to legislative history and other related matter to ascertain 
the intention of Congress. Later in this memorandum cases are cited, however, 
with respect to particular aspects of the legislative history and other pertinent 
matter and the weight that may be accorded thereto. 

The legislative history and other pertinent matter, in my opinion, support 
only the third interpretation above stated, and indicates strongly that any inter- 
pretation that would permit of a rate determination and an estimate of power 
returns less than required by the third interpretation would not square with 
the understanding of Congress as to the minimum requirements of section 9. 

In the following discussion attention is given first to pertinent material that 
may be regarded as a part of the legislative history of the 1989 Project Act 
itself. 

In at least two instances there were clear indications by those who would be 
charged with the administration of the act and those actively concerned with 


™See in this regard p. 10 of the Glossary of Important Power and Rate Terms, Abbrevia- 
tions, and Units of Measurement, a Federal Power Commission publication. 
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its enactment that they understood that the interest component of the rate 
structure would result in a return to the United States of a margin of profit in 
addition to the return of the investment in the particular project. The first 
instance was in an exchange between Commissioner Page and Congressman 
Mundt following a discussion as to the possible interest of the water users 
in power rates. This exchange occurred: 

“Mr. Munpt. Who gets the profits of the allocation? You say that the profits 
go to the Government. Do you mean to the United States Treasury? 

“Mr. Pace. Yes, sir. 

“Mr. Munpr. Not to the Bureau of Reclamation. 

“Mr. Pace. It goes in the reclamation fund and is available for reappropria- 
tion by Congress. 

“Mr. Munpr. And can be spent without separate appropriation ? 

“Mr. Pace. No, sir; only after specific appropriation. 

“Mr. Horton. That part allocated for power pays for itself. 

“Mr. Pace. Yes, sir. The revenue goes into the reclamation fund until the 
allocation is repaid, then they go to the Treasury. 

“Mr. Munpr. Does the Secretary of the Interior, is he compelled to sell this 
power to the highest bidder? 

“Mr. Pace. No, sir. Rates are established to return the obligation, with 
interest, and the power is not auctioned” (hearings, House Committee on Irri- 
gation and Reclamation, 76tb Cong., 1st sess., p. 144). 

The other incident occurred in a debate on the bill on the floor of the House 
during consideration of the conferees’ report. There was the following ex- 
change between Congressman Rich and Congressman White (one of the House 
conferees) concerning the Senate amendment that reduced the interest rate in 
subsection 9 (c) from 3% percent to 3 percent : 

“Mr. Ricn (after quoting manager’s statement as to Senate amendment). 
What reduction was made in the rate of interest? 

“Mr. Wuirte of Idaho. One-half of 1 percent; and the Government still makes 
a big profit, because it borrows money at a lower rate than the rate fixed in 
this bill. The Government is making a profit on the interest, and we have 
extended those benefits to these reclamation projects” (vol. 84, Congressional 
Record, p. 10220). 

In neither exchange can it be said that the language employed was exact or 
precise on the function of interest, but certainly it is evident that the general 
thinking and understanding was in terms of interest being an earning that would 
be realized by the Government in addition to the actual return of the Govern- 
ment’s investment. The evident understanding, in my judgment, is consistent 
with the common understanding of the function of interest and inconsistent 
with its application to the retirement of any part of the investment. 

Also of significance in the field of legislative history of the 1939 Project Act 
is what the Department stated about section 9 of the bill in submitting the draft 
for consideration by Congress. In the Acting Secretary’s letter of June 9, 1939, 
in discussing section 9, he said: 

“The provisions of this section are substantially in accordance with recent 
special acts of Congress relating to multiple-purpose projects constructed by 
the Bureau of Reclamation and would give effect to sound public policy” (H. 
Rept. No. 995, 76th Cong., Ist sess., p. 5). 

Its significance lies in the background material to which reference was made. 
By reason of this reference, it is appropriate and necessary to inquire as to what 
multiple-purpose projects were then in existence that were set up in similar 
manner under special acts of Congress, what special acts there were with respect 
to them, and what course of policy had been followed in the treatment of the 
return of the various costs of such projects. 

At that time the outstanding mul!tiple-purpose project for which Congress 
had made special provisions was the Boulder Dam project. That project, while 
sometimes thought of as an unique power project and not being a reclamation 
project, is in fact a multiple-purpose reclamation project. Irrigation is by decla- 
ration of law a major purpose and the project is, both by function and legislative 
definition, a reclamation project.” While there was in fact no allocation to irri- 


8 This project was authorized by the act of December 21, 1928 (45 Stat. 1057), see. 6 of 
that act provides expressiy that irrigation and domestic uses shall have a priority second 
only to navigation and flood control insofar as the operation of the dam is concerned. Both 
the Senate and House reports on this legislation also recognized the irrigation function of 
the dam and reservoir as one of the most important reasons for its being undertaken. (See 
H. Rept. No. 918 and 8S. Rept. No. 592, 70th Cong., Ist sess.) Sec. 14 of the act defines it as 
a supplement to the reclamation law. 


80804—51—ser. 2, pt. 2-14 
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gation, the whole Boulder Canyon Project Act proceeds on the premise that the 
capital costs of the dam and reservoir that might properly be charged to irriza- 
tion, should be repaid by the application of power revenues. That act required 
the return of the total cost of the project, including the allocation to flood control, 
with interest at 4 percent per annum.’ 

There yere several other multiple-purpose projects in operation or being con- 
structed, during the consideration of the 1939 Project Act by the Congress, with 
respect to which special provision had been made for allocations to various 
purposes.” 

None of these special acts (with the exception of the one relating to the Black 
Canyon power plant) had any provisions as to rates or the requirements for re- 
payment from power revenues, but all were projects of the kind referred to in 
the above-quoted excerpt from the Department’s letter. With respect to these 
projects there was at that time a uniformity of treatment in the financial studies 
of power rates and revenues and the interest components therein, and there is 
evidence that this uniformity was the result of what was regarded as a basic 
reclamation policy. 

It may be questioned whether, since as to these projects there were no rate 
provisions in the special acts referred to in the Department’s letter, any weight 
is to be attached to what may have been the Department’s policy to these matters. 
I think they are of interpretative significance and may properly be considered. 
It is fairly evident from the Department’s statement, that the policies and prac- 
tices both with respect to allocations of costs and the terms of return in these 
specially authorized multiple-purpose projects were regarded as prototypes for 
the general provisions of section 9 with respect to projects of that character. 
It was evidently not the intention in the provisions of section 9 to hew a new 
path as to multiple-purpose projects in which the power operation was regarded 
as wholly a Government undertaking, but rather to write into the general law 
the special provisions and practices theretofore followed with respect to specially 
authorized projects of that character. In those circumstances, it is entirely 
proper to look to the practices followed with respect to such projects. In not 
dissimilar circumstances, the court has sanctioned this course in the construction 
of an ambiguous statute.” 

Of the foregoing multiple-purpose projects, at least four, in addition to 
the Boulder Canyon project, were authorized on the assumption that power 
revenues would retire a portion of the costs properly chargeable to irrigation— 
at Black Canyon power plant and Deadwood Reservoir of the Boise project.” 


® See secs. 2 (a) and 2 (b) and 4 (b) of the Boulder Canyon Project Act. Note also that, 
by the terms of the Boulder Canyon Project Adjustment Act (54 Stat. 774) the allocation to 
flood control was declared to be noninterest bearing, and the question of its ultimate repay- 
ment left open for future determination by Congress. 

1% The following acts involve situations of that kind: The acts of June 5, 1924 (43 Stat. 
416), and March 4, 1929 (45 Stat. 1590), relating to the Black Canyon power plant and the 
Deadwood Reservoir, Boise project ; and acts of March 4, 1929 (45 Stat. 1592), and April 9, 
1938 (52 Stat. 210), relating to the Shoshone power plant ; the act of May 14, 1930 (46 Stat. 
279, 308), relating to the Yakima-Prosser power plant ; the several appropriation acts relat- 
ing to the Kendrick pester, beginning with the act of June 22, 1936 (49 Stat. 1757, 1784) 
(these must be considered along with the finding of feasibility of August 30, 1935, which was 


promised on the use of power revenues to enemy pert of the cost that might properly be 


chargeable to irrigation) ; and the act of August 87 (50 Stat. 564, 593, and 595), relat- 
ing to the Rio Grande project and to the Colorado-Big Thompson project. Reference should 
be made also to the acts of August 30, 1935 (49 Stat. 1028, 1089), and August 26, 1987 (50 
Stat. 850), which related to Grand Coulee Dam, Parker Dam, and the Central Valley projects, 
which were multiple-purpose projects under construction when the 1939 Project Act was 
being considered, but for which at that time no provision had been made for the allocation of 
costs, nor for the terms on which power would be sold. 

11The Court in the case of Norwegian Nitrogen Prod. Co. v. U. 8. (228 U. 8. 294 (1933). 
was called on to construe the requirement as to a “hearing” under an act passed in 1922 
relating to the Tariff Commission and hearings in connection with the exercise of a revisory 
power by the President. The Tariff Commission had functioned before under an act of 1916 
which gave it certain general investigatory powers and the right to hold hearings in connec 
tion with supplying information to the President and Congress. The Court, in construing 
what were the statutory requirements of a “hearing” in the 1922 act, examined with care and 
gave weight to the administrative practice under the 1916 act. (See report, pp. 311, 314.) 

2 In the case of the Black Canyon Power Plant, no study has been made in terms of a 
proper allocation to irrigation and power, although, in fact, the entire cost of the Black 
Canyon power plant, transmission system, and a portion of Black Canyon Dam and all of 
Deadwood Reservoir is being met from power revenues. The latter could, in part at least, 
be properly charged to irrigation. There has been no occasion for an analysis of the existing 
power contracts and revenues therefrom for the determination of the elements entering into 
the rate structure, although a cursory review now, having regard for the fact that a sub- 
stantial portion of the plant’s capacity is being used to provide irrigation for pumping or 
Federal reclamation projeets, indicates that the rates now being charged are consistent with 
the practice that was followed in each of the projects here discussed. 
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the Kendrick project,” the Rio Grande project,“ and the Colorado-Big Thomp- 
son project.” The policy followed as to them is then of particular significance 
here. 

The Kendrick project, formerly the Casper-Alcova project, was originally 
undertaken as a public works propect. Moneys were first specifically appro- 
priated for the project by the Department’s Appropriation Act of 1937 (H. R. 
10630, act of June 22, 1986, 49 Stat. 1757). No detailed financial study was 
presented to the Congress during the hearings on H. R. 10630, although there 
was a general representation that the project was financially feasible (Supple- 
mental Hearings, House Subcommittee on Appropriations, 74th Cong., 2d Sess. ; 
H. R.10630, p. 122.) Similar general representations on feasibility were made 
before the House subcommittee in connection with the appropriation acts for 
the two succeeding years. Thereafter, in connection with the hearings on the 
Department’s Appropriation Act of 1940 (H. R. 4852, act of May 10, 1939, 58 
Stat. 685), when an appropriation was sought for the first time for the opera- 
tion and maintenance of the power plant, a more detailed statement of the 
fiancial operation of the project was made. In the departmental justification 
of the estimate, this statement appears: 

“The power system will be in operation during the fiscal year 1940. Net power 
revenues will be used to repay that portion of the construction cost of the 
Kendrick project not repaid by water users. * * * 

“The Kendrick power system will be operated and maintained by the United 
States for the first time during the fiscal year 1940. Annual power revenues 
will return operating costs, depreciation and interest on investment” (hearings, 
House Subcommittee on Appropriations, 76th Cong., 1st sess., p. 286) .”* 

The special provision relating to the power features of the Rio Grande project 
appeared in the Department’s Appropriation Act of August 9, 1987 (H. R. 6958, 
50 Stat. 564, 593). The provision was to permit the United States to contract 
with the irrigation districts on a basis that would relieve the districts of certain 
reservoir costs and permit the United States to proceed with the power develop- 
ment at Elephant Butte and Caballo Dams, at its own expense and risk. 

No financial study of the proposal was before Congress during the hearings 
on H. H. 6958, but the Commissioner in explaining the proposal to the House 
Subcommittee on Appropriations filed a statement showing that the anticipated 
revenue from the power development would “amortize the cost of the plant, the 
transmission line, interest during construction, and the investment at Caballo 
Dam in 50 years, with interest at 3 percent * * *” (hearings, House Sub- 
committee on Appropriations, 75th Cong., 1st sess., p. 316). The statement, while 
not dealing with the amortization of the cost of Elephant Butte Dam, was based on 
a study made by the Bureau which assumed that those costs would be returned 
from power revenues without interest in addition to the amortization of the 
power features in 50 years at 3 percent. 

The Colorado-Big Thompson project. was authorized by the act of August 9, 
1937 (50 Stat. 564, 595) on the basis of a report that became Senate Document No. 
80, Seventy-fifth Congress, first session. That report includes a financial study 
of the power features of the project, a study predicated on the amortization 
of the costs properly chargeable to power in 50 years at 3 percent and the 
amortization of a portion of the costs of the project which were tentatively 
allocated to be returned from power revenues in 40 years without interest (S. 
Doe: No. 80, pp. 31 and 32). This portion of the document was set out in full 
in the Congressional Record and in the course of the debate on the project 
Congressman Ford of California drew analogy between it and the Boulder Dam 
project and made express reference to the fact that the payment would be 
with interest (vol. 81, Congressional Record, p. 7417). 


% Kendrick project. The finding of feasibility, approved by the President August 30, 
1935, was predicated on the use of power revenues to return that portion of the irrigation 
allocation that was beyond the water users’ vegayaene ability. 

% Rio Grande project. No study was presented to Congress to show extent of contribution 
of power revenues to irrigation costs, but the financial study presented to Congress in con- 
nection with the Act of August 9, 1937, was based on a Bureau study predicated on a 
return of the costs of Elephant Butte Dam without interest from power revenues. 

® Colorado-Big ————— project. The financial study, set out at pp. 31 and 32 of 
8. Doe. No. 80, 75th Cong., Ist sess., was predicated on the use of power revenues to 
retire without interest a portion of the costs allocated to be returned from power revenues. 

% Prior to the submission of that justification to Congress, the Department had approved 
a schedule of rates for the project, prepared on the assumption that nower revenues would 
amortize the portion of the project properly chargeable to power in 50 years at 3 percent 
and that costs properly chargeable to irrigation but to be returned from power revenues 
would be returned in 40 years without interest. (See Commissioner Page's memorandum 
of June 3, 1937, approved June 17, 1937.) 
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The projects above discussed show, case by case and with the knowledge of 
Congress, a consistent handling of financial studies and rate and revenue determi- 
nations, all based on estimates of power revenues adequate to amortize power 
allocations with interest and to the extent that power was to retire the irriga- 
tion allocation to return it as an additional item without interest. This treat- 
ment prior to passage of the 1939 Project Act was more than mere chance. The 
indications are rather clear that this was the result of a fairly well defined 
policy. Several instances are found of the statement of that policy to the 
Congress. 

In the course of the House hearings on the Department’s Appropriation Act 
of 1939 (H. R. 9621, 52 Stat. 291), Congressman Leavy, a member of the Interior 
Subcommittee, and Commissioner Page entered into a general discussion in the 
hearings concerning repayment and interest on reclamation projects. The 
exchange was as follows: 

“Mr. Leavy. It is a fact that there (sic) items are without interest, are they 
not? 

“Mr. PaGe. Yes, sir. 

“Mr. Leavy. But when you get into these larger projects, where the power 
feature becomes quite an important factor, the interest is calculated on it, as in 
cases like Boulder Dam and Grand Coulee. 

“Mr. Page. The law specifically requires a return of interest at 4 percent on 
the investment at Boulder Dam, and at Grand Coulee and Central Valley, for 
the power part of it, they include in the financial set-up interest on the power 
investment. 

“Mr. FirzpaTrick. What is the difference in the interest rates as between 
Grand Coulee and Boulder Dams? 

“Mr. Pace. The Boulder Dam law specifically requires that the project shal! 
return the investment, plus 4 percent interest. The Grand Coulee legislation 
does not make that requirement. On the other hand, in the financial set-up in 
determining the rates for electricity, we have included a charge for interest in 
our calculations as to the feasibility of it” (hearings, House subcommittee, 75th 
Cong., 3d sess., p. 247). 

Again during the same hearings there was a discussion of repayment policies 
with respect to projects financed out of appropriations from the general fund 
and the following exchange took place bearing on what was regarded as the 
governing policy in these matters: 

“Mr. LeAvy. Mr. Commissioner, your irrigation and reclamation work seems 
to divide itself into three types: One is to have reclamation projects where the 
Government makes a charge and takes the money out of the revolving fund 
Is that correct? 

“Mr. Pace. Yes, sir. 

“Mr. Leavy. Then you have another type of undertaking where the funds come 
out of general appropriations. A 

“Mr. PAGe. Yes, sir. 

“Mr. Leavy. And they are to be repaid in part, with interest, where revenue 
is derived from power. 

“Mr. Pace. The law does not require repayment with interest. On the other 
hand, the precedent set by the Boulder Canyon Act was adopted in our financial! 
studies, and we contemplate that repayment will come back with interest” 
(hearings, p. 252). 

In connection with the Department’s Appropriation Act of 1940 (H. R. 4852, 
53 Stat. 688), in a discussion before the Interior subcommittee concerning the 
status of the reclamation fund, Congressman Fitzpatrick inquired as to whether 
any portion of the $40,000,000 to be appropriated from the general fund would 
be interest bearing. This exchange followed : 

“Mr. Firzpatrick. And that $40,000,000 is not interest bearing? 

“Mr. Pace. Part of it is. The Boulder Canyon money is interest bearing, and 
the rates for power for the others will be figured on the basis of paying interest. 
The irrigation features of those projects are not interest bearing. * * * 

“Mr. Firzpatrick. The reason why I asked those questions is that we are very 
often asked about this reclamation fund. I have always been in sympathy with 
it; I think it is good business, and I would like to get some further information 
on it. 

“Mr. Leavy. I think you are certainly entitled to it, and I want you to have it. 

“Mr. Pace. All the development which involves power is now computed to carry 
interest, that interest being over and above the requirements of repayment of 
the reclamation fund, but used as a basis for the determination of the power rates 
to amortize the property which produces that power. 
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“Mr. Firzpatrick. Can you give us any idea of what it costs to produce that 
power? 

“Mr. Pace. It varies from place to place. * * * But the primary factor in 
our computation of power rates is the requirement that the money be repaid to 
the Federal Treasury and the rates be made as low as we can make them on 
a business basis and repay that money and carry the operation and maintenance 
and depreciation. 

“Mr. Firzparrick. And in a case of that kind, of course, the tarpayers get 
interest on their money? 

“Mr. Pace. Yes, sir.” [Italics supplied.] (Hearings, House subcommittee, 
76th Cong., Ist sess., p. 334.) 

The foregoing general statements by Commissioner Page are consistent with 
what was done as a matter of policy with respect to each of the multiple-purpose 
projects above discussed. Moreover, they are consistent with and serve to 
explain and give meaning to a general statement on power revenues and irriga- 
tion repayment that appears in an official document entitled “National Irrigation 
Policy—Its Development and Significance” (S. Doc. No, 36, 76th Cong., Ist sess.). 
In chapter LX, which is entitled “Electric Power and Reclamation,” the following 
statement appears : 

“Revenues from power will repay the capital investment in power facilities, 
and in several instances, such as the supplemental power facilities on the 
All-American Canal, will materially reduce charges to water users on irrigation 
features. While no interest is charged water users on irrigation features of 
these projects, the rates at which power is sold include interest on the capital 
investment in power facilities.” 

The sense of all these general statements is abundantly clear. It is that the 
interest Component on power rates would be returned to the United States in 
addition to the return of whatever capital investment was allocated to be 
returned from power revenues. Only if so interpreted is there any validity 
to the understanding as expressed by Congressman Fitzpatrick that “the tax- 
payers get interest on their money.” 

If further evidence is required of consistency between the general statements 
of policy and this actual implementation of that policy prior to the passage of 
the 1939 Project Act is needed, it may be found with respect to the project now 
under consideration. On four occasions prior to the enactment of the 1939 
Project Act the Department went to Congress for appropriations for the project. 
In each instance both the Bureau and departmental representations were in line 
with the general position above stated.” 

Subsequent to the enactment of the 1939 Project Act there have been several 
indicative statements and actions taken by the Department that require con- 
sideration in the interpretation of the statutorv provisions under consideration. 
As a matter of law, there can be no question about the appropriateness of 
examining and giving weight to contemporaneous constructions placed on the 
provisions and to the various administrative actions taken.* The questions 
are only as to what weight is to be given to such constructions and actions, as 
determined by whether the administrative practices have been uniform and how 
long continued, whether they may be linked with other cogent facts, such as a 
practice antedating the act being construed, whether the constructions are by 
the administrative officers who were also concerned wtih the drafting and 
presentation of the provision to Congress, or other pertinent factors.” 


"In connection with the act of June 22, 1936 (H. R. 10630, 49 Stat. 1757, 1784), see 
Statements of Congressman Sam B. Hill, of Washington, concerning financial feasibility of 
project (supplemental hearings. House subcommittee, 74th Cong., 2d sess., p. 144). 

In connection with the act of August 9, 1937 (H. R. 6958, 50 Stat. 564, 597), see De- 
partment’s justification with respect to the project and repayment, and Commissioner 
Page’s oral statement on the same point (hearings, Hwuse subcommittee, 74th Cong., 1st 
sess., pp.” 303° and 308). See like representation made by Congressman Leavy, a member 
of the Interior subcommittee, in debate on the appropriation item for the project on the 
House floor (vol. 81, Congressional Record, p. 4695). 

In connection with the act of May 9, 1938 (H. R. 9621, 52 Stat. 291, 324), substantially 
same departmental justification was presented te the House subcommittee as in connection 
with the Department’s Appropriation Act of 1938 (hearings, House subcommittee, 75th 
Cong., 3d sess., p. 352). See also Commissioner Page's statement on p. 366. 

In connection with the act of May 10,.1939 (H. R. 4852, 53 Stat. 685, 719), substan- 
tially same departmental justification was presented as in two preceding years (hearings, 
House subcommittee, 76th Cong., Ist sess., p. 437). 

* See, for example, Great Northern R. Co. vy. U. S. (315 U. S. 262 (1942)) and Over- 
night Motor Co. v. Miasel (316 U. 8S. 572 (1942)) 

* United States vy. Chicago, N. 8S. and M. R. Co. (288 U. 8S. 1 (1933)): Nerwegian Nitro- 
gen Co. v. U. 8. (288 U. S. 294 (1933)) : U. 8. v. American Trucking Assn. (310 U. 8. 534 
(1944)). Cf. U. 8. v. No. Pac. R. Co. (278 U. S. 269 (1929)), a case where there was a 
want of uniformity in administrative construction. 
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The significant actions subsequent to the passage of the 1939 Project Act fal) 
into these three categories: Reports on new projects under section 9, rate de- 
terminations under subsection 9 (c), and representations to Congress with re- 
spect to the interpretation of section 9. 

In connection with any new project, section 9 requires the submission of find- 
ings and a report to the President and to the Congress before construction may 
be undertaken thereon. Such a report, in order to show financial feasibility, 
ordinarily includes a study of the anticipated financial operation of the project, 
including its power features. Such reports have been submitted on five projects, 
three involving power developments—the Kings River project, Anderson Ranch 
Reservoir—a part of the Boise project, and the Bullshead (Davis) Dam project 
The financial study in each of the three was made on the basis of the anticipated 
power revenues being sufficient to amortize the power investment plus interest 
at 3 percent. Only one of these, Anderson Ranch Reservoir, clearly involves the 
use of power revenues for amortization of costs properly chargeable to irriga. 
tion.” And that financial study was made on the basis that it was proper to use 
power revenues to retire the investment charged to irrigation pumping in 4) 
years without interest, and that the costs allocated to the commercial power de- 
velopment were required to be amortized with interest at 3 percent per annum 
(H. Doc. No. 916, 76th Cong., 3d sess., pp. 27, 34, and 35). 

Rate determinations under subsection 9 (c) have been made with respect to 
some six or more projects since August 4, 1939. Three of these cases—Rio 
Grande, Kendrick, and Yakima “—are pertinent to our inquiry because they in- 
volved projects where the financial responsibility for the power investment is 
with the United States without the water users having a claim to the profits 
or having assumed any obligation with respect to the costs,” and because in each 
it appears that power revenues must be used to amortize an investment prop- 
erly chargeable to irrigation. In each of the three cases, the rates approved by 
the Department were justified as meeting the requirements of subsection 9 (c),* 
because they would produce revenues sufficient to retire the power investment 
with interest at 3 percent per annum and, in addition, retire without interest 
the irrigation costs allocated to be repaid by power revenues. 

Of themselves, these rate determinations probably are not strong indications 
of a departmental interpretation because none of them in themselves raised 
directly the question as to whether a rate schedule on a different basis, such as 
new under consideration, would meet the statutory requirements. They are 
of some weight, however, in that they are consistent with prior policy, and, as 
hereafter shown, with what was represented to Congress as the requirements of 
section 9. 

In the third category of contemporaneous interpretative material are the 
representations that have been made to Congress in connection with various (de- 
partmental appropiration acts subsequent to the passage of the 1939 Project 
Act. 

Since that time there have been four regular Interior Department appropria 
tion acts, these being the acts of June 18, 1940 (54 Stat. 406), June 28, 1941 (55 
Stat. 303), July 2, 1942 (56 Stat. 506), and July 12, 1943 (Public Law 133, 78th 
Cong.). Each of these acts has appropriated funds for the commencement or 
continuation of multiple-purpose projects governed by the provisions of section 
9 of the 1939 Project Act. It is customary to make at the outset of the hearings 
on such acts a general descriptive statement of the activities of the Bureau and 
to discuss some of the Bureau’s problems. In connection with each of these acts, 
there have been statements and representations of significance. 


* Two different amounts were properly allocable to irrigation. One, the amount to be 
covered by the repayment contracts ; the other, the amount of the power costs allocated to 
irrigation pumping (H. Doc., infra, p. 27.) 

21 Rate schedules were approved as follows: Rio Grande, March 16, 1940; Kendrick, 
August 1, 1940, and August 31, 1943: and Yakima, May 6, 1943. 

2 In the case of the Prosser plant. the water users have a transient interest, pending 
the retirement of the cost of the dam and power canal which was met by them. Act of May 
14, 1940 (46 Stat. 308). 

7%3In the Rio Grande case, the record shows that in submitting the rates for approval the 
Bureau took the position that there was a special act relating to the terms for the sale of 
power from the Rio Grande project and that, therefore, as a matter of law, it was not 
requisite that rates be found to conform to the provisions of subsec. 9 (c). The case Is 
ear nt pertinent, as an indication of what were regarded to be the requirements of 
su 2 ¢). 

In approving the revised schedule for Kendrick, the Secretary indicated some concer! 
over certain of the cost allocations in the supporting study, but did not raise any question 
as to the treatment of the interest component. 

*% There is authority to consider this material, as indicated by the court’s consideratio2 
of similar material in the Norwegian Nitrogen Co. case, supra. See report. p. 313. 





a oo faite ao 2k ok Ge ee 


CENTRAL ARIZONA PROJECT 795 


In connection with the act of June 18, 1940, Commissioner Page’s general 
statement called attention to section 9 of the 1939 Project Act (hearings, House 
subcommittee, 76th Cong., 3d sess., p. 343). In this connection, there is, I believe, 
some significance to be attached to the departmental justifications submitted to 
the Congress for the Columbia Basin project,” and to the discussion before the 
Senate subcommittee on the general problems of allocations, repayment, and 
interest. 

Again, in connection with the House hearings on the act of June 28, 1941, the 
Commissioner's testimony clearly left the impression with the subcommittee 
that power operations would result the Government realizing interest on the 
power investment in addition to being repaid in full for the investment both in 
irrigation and power facilities.” * 

In the succeeding 2 years, in connection with the hearings on H. R. 6845 (which 
became the act of July 2, 1942) and on H. R. 2709 (which became the act of 
July 12, 1948), further discussions were had as to the general subject of repay- 
ment and the place of interest therein. During each hearing questions were 
asked by members of the House subcommittee as to what were regarded as the 
requirements of the law with respect to the financial aspects of reclamation 
projects, including the problems as to allocations of costs and determining rates 
for electric power and energy. In each instance direct and unequivocal state- 
ments were made by the Commissioner in terms responsive to the questions. The 
discussion in each instance is so explicit as hardly to require comment. 

The first occurred in the House subcommittee hearings on H. R. 6845. There 
was the following exchange among Congressmen Leavy and Rich and Com- 
missioner Page: 

“Mr. Leavy. I am going to repeat this for the record, because it does seem that 
there are so many Members of Congress who do not quite understand the financial 
set-up of these projects, who so frequently make the assertion that these appro- 
priations are gifts or subsidies by the Federal Government at the expense of the 
taxpayers, to those reclamation projects. What are the facts, under evisting 
law, with amendments that have been enacted, in the last 40 years, in that regard? 

“Mr. Pace. Expenditures for irrigation are reimbursable under the law. They 
must be repaid in 40 years without interest. Costs allocated to power in multiple- 
purpose projects are repaid with interest at 3 percent. The law permits, since 
1939, allocation on a nonreimbursable basis of appropriate costs of multiple- 
purpose projects to flood control and navigation. 

“The allocations for both power and irrigation are reimbursable. 

“Mr. Ricw. You say that is reimbursable? 

“Mr. PaGe. Yes, sir. 

“Mr. Ricu. Where does the money go, after you collect it? 

“Mr. PaGe.- It goes into the Treasury. 

“Mr. Ric. Into the Treasury of the United States. 

“Mr. Pace. Yes, sir” (hearings, House subcommittee, 77th Cong., 2d sess., p. 
306).% [Italics supplied.] 

The second occurred during the House subcommittee hearings on H. R. 2709. 
In these hearings Congressman Norrell asked to be informed about the basis 
for computing power rates. Commissioner Page replied, “We can do that very 
easily because it is specified in the law. The 1939 Reclamation Project Act tells 
us they must be amortized. It does not give the exact period.” Congressman 
Norrell then asked that there be submitted for the record a statement of these 
requirements of law. In response a statement was furnished (hearings, House 
subcommittee, 78th Cong., Ist sess., p. 370). The whole should be considered but 


* See particularly the one covering the Columbia Basin project (hearings, 2; 507, 509). 
* See supplemental hearings, Senate Subcommittee on Appropriations, 76th Cong., 3d 


sess., pp. 27 and 28. 
" bisewssion with Congressman Fitzpatrick, hearings, House subcommittee, 77th Cong., 
Ist sess., p. 613; and with Congressmen Fitzpatrick and Leavy, hearings, p. 634. 

*%In connection with this act, attention is called to two statements made on the floor 
of the House that might be construed as indicating that the Government would get no 
interest on any of its money in reclamation projects. One such statement was a 
Congressman Leavy and another by Congressman Scrugham (vol. 87, Congressional Record, 


pp. 3453 and 4048.) However, a reading of them makes it clear that in each instance the 
Congressmen were thinking of irrigation and not power features of these 4g “Y-* Note, 
by way of pointing this up, that during the same debate Congressman Rankin, in discussi 
the Bullshead Dam project, made a particular point of the fact that the investment woul 
be returned with interest (vol. 87, Congressional Record, p. 4049). 

*In this connection attention is called to the statement made by Congressman Leavy 
on the floor of the House in connection with the debate on the Central Valley project 
appropriation item in the same bill (vol. 88, Congressional Record, p. 5721). 
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it is sufficient for this memorandum to quote only one paragraph, that being as 
follows: 

“In accordance with this provision of the law (subsec. 9 (c) of the 1939 
Project Act), the rate base for the sale of power from reclamation projects 
is composed of the proper operation and maintenance changes, replacement 
reserves, amortization at 3 percent of that part of the project costs allocated 
to power, and amortization without interest of that part of the project costs 
allocated to irrigation but to be repaid by power revenues.” 

Considering all three categories of actions taken and representations made 
since the passage of the 1939 Project Act, I am persuaded that there has heen 
a course of contemporaneous administrative interpretation that is consistent 
only with the third interpretation set out earlier in part (2) of (a) above. 
This course of interpretation has been consistent and stated unequivocally. 
Moreover, it has been made known to Congress and Congress has acquiesced 
therein, both by appropriating money for a new project set up on the basis 
of that interpretation and by appropriating money for the continuation of 
projects affected by that interpretation. The relevance and interpretative 
cogency of the actions and statements that show this interpretation are not, 
I think, subject to serious doubt. 

To sum up: The provisions of subsections 9 (a) and 9 (c) that are in ques- 
tion in part (2) of (a) of this memorandum lack clarity and explicitness 
they are ambiguous. Those provisions on the problem at hand have, as one 
and in my judgment the most plausible interpretation this: That rates for the 
sale of power must be at least sufficient to produce revenues that will, in the 
Secretary's judgment, be sufficient, in addition to meeting an appropriate 
share of the operation and maintenance costs, to amortize the costs properly 
chargeable to power, with interest at 3 percent per annum and to amortize 
without interest the other costs allocated to be returned from power revenues. 
In support of this interpretation, there is the legislative history of the 1939 
Project Act. That indicates, by way of significant statements concerning the 
function of interest and by way of reference to the requirements and adminis- 
trative practices with respect to the then existing multiple-purpose projects, 
an understanding of Congress consistent with this interpretation and incon- 
sistent with the others suggested. Further in support of this interpretation have 
been the administrative actions and interpretations of interpretative signifi- 
cance subsequent to enactment of the provisions in question. 

My answer to question I(a) makes it unnecessary to answer question I(b). 

H. R. StTrnson, 
Assistant Chief Counsel. 


Exuipsit FE 
{Copy of Interior letter of April 25, 1951] 


DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
Washington, D. C., April 25, 1951. 
Hon. Joun R. Murpock, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

My Drar Mr. Murpock: I have examined with interest those portions of the 
“Statement of certain members of the Committee on Interior and Insular Affairs 
concerning S. 75 and H. R. 1500, central Arizona project,” which purport to 
summarize the position of the Department of the Interior on the necessity for 
a settlement of the water rights controversy in the lower basin of the Colorado 
River. 

In the fifth paragraph of the statement it is said: "Adjudication has been 
recommended by * * * the Secretary of the Interior * * *,” and in the 
sixth paragraph it is said: “The point we wish to make here is the complete 
agreement of administrative and legislative agencies, including the * * * 
Secretary of the Interior * * *, as to the need of adjudication of the waters 
of the Lower Colorado River Basin.” 

An examination of the Department’s reports of May 13, 1948, on Senate Joint 
Resolution 145, Hightieth Congress, and of March 18, 1949, on Senate Joint 
Resolution 4, Kighty-first Congress, will make it clear that this Department has 
not “recommended” litigation and that there is not “complete agree- 
ment * * * as to the need” for litigation. On the contrary, we have stead- 
fastly urged that litigation be employed only as a last resort. 
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We have, moreover, urged that the most careful and thoughtful considera- 
tion be given to the hazards which the institution of litigation will invelve. In 
his report of May 13, 1948, on Senate Joint Resolution 145, Secretary Krug 
said : 

“Additional factors that should, in my judgment, be given serious considera- 
tion before action is taken on this joint resolution are the probability that the 
litigation that would follow its enactment will involve not only the lower 
basin States (although they are the States primarily interested in it), but the 
upper basin States as well; the near certainty that, unless all parties te the 
litigation are willing to enter into a stipulation covering basic water supply data, 
the litigation will be quite protracted; and the possibility that the pendency of 
this litigation will be seized upon by those who are unfriendly to further 
development of the Nation’s water resources generally, or to such development 
in the Colorado River Basin specifically, to delay authorization of badly needed 
works in that basin. 

“Previous instances of interstate water litigation have not been marked by 
speedy adjudications. I am fearful that many years, perhaps decades, will 
elapse before the suit which Senate Joint Resolution 145 contemplates could 
be concluded. Such a delay would work a real hardship on communities in the 
Southwest and, perhaps, throughout the basin unless means were provided to 
earry forward the development of noncontroversial projects in the meantime. 

“T could not say, therefore, in any event that there would be no objection to 
fhe enactment of Senate Joint Resolution 145 unless I could also be assured 
that progress in the development of the Colorado River Basin and in the use 
of its waters would not be halted by such litigation. * * *” 

And in his report of March 18, 1949, on Senate Joint Resolution 4, Secretary 
Chapman said: 

“This Department is convinced that the proposal that the lower basin con- 
troversy be settled by litigation is but part of a larger picture. Of immediate 
importance is the question whether the institution of such litigation would 
hinder or expedite the development of the resources of the Colorado River Basin. 
Although it is not certain that lower basin litigation would inevitably have the 
éffect of delaying progress in the authorization and construction of badly needed 
works in the upper basin, we are so convinced that it might well have that 
effect that I cannot say, to repeat a comment made by this Department on the 
Rightieth Congress resolutions, that there would be no objection to the enact- 
ment of legislation along the lines of those resolutions that are now before your 
committee unless we were fully assured that progress in the development of the 
basin and in the use of its waters would not be halted or seriously impeded 
by the litigation. * * *” 

In this same report Secretary Chapman, referring to the central Arizona project, 
also said: 

“* * * it would seem that the States concerned should not be encouraged, 
and the United States should be very hesitant, to incur the heavy expense neces- 
sarily attendant upon litigation of this magnitude, at least unless it is reason- 
ably clear that upon its outcome, and upon its outcome alone, depends the con- 
struction of the project which gives its meaning.” 

I am moved to write you in this vein by the fear that, unless the statement 
referred to above is supplemented by this letter, the reader of the statement who 
is not familiar with the two documents just quoted will be led to believe that it 
contains an unqualifiedly accurate summary of the position of the Department 
of the Interior. 


Sincerely yours, 
MicHAEL W. Srravs, Commissioner. 


ExHrpBit F 
[Copy of Interior letter of April 26, 1951] 


DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
Washington 25, D. C., April 26, 1951. 
Hon, JoHN R. Murpock, 
Chairman, Committee on Interior and Inswar Affairs, 
House of Representatives, Washington 25, D.C. 

My Dear Mr. Murpock: It ‘appears that conflicting testimony presented to 

your committee during the public hearings on H. R. 1500 and H. R. 1501 may have 
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obscured certain points made by Bureau of Reclamation witnesses with respect to 
the central Arizona project. With the expectation that it will provide clarifica- 
tion on these points, I request that this letter be made a part of the record of 
the committee proceedings on the two bills. 

My letter of May 20, 1948, to the Secretary of the Interior approved the project 
and recommended its construction, subject to certain conditions. These condi- 
tions were outlined clearly in the regional dierctor’s report which, with my 
letter and other materials, was printed in House Document 136, Eighty-first 
Congress. They have also been called to the attention of your committee by 
Bureau witnesses during the hearings. In the interests of brevity, I will not 
repeat them here, but I do wish to call the committee’s attention to their existence 
in the event that any confusion exists in the matter. 

Certain witnesses have maintained before the committee that a proper showing 
of economic justification for the central Arizona project has not been made. It 
is difficult for me to find the basis for such a position. Project feasibility and 
justification have been analyzed by the Bureau and presented in detail both in 
testimony and in House Document 136. These analyses show the relationship 
between national benefits and national costs and the relationship between returiis 
and reimbursable costs. In the first instance benefits have been conservatively 
computed. Agricultural benefits have been estimated on the basis of 1939-44 
price levels and, in the case of power and municipal water supply, the actual 
sale value has been taken as a direct measure of the benefits accruing. Other 
benefits resulting from the project have been estimated under the direction of 
agencies experienced in this type of evaluation. Costs used in this comparison 
include the total operation, maintenance, and replacement expenses of the project 
plus the amortization, with interest, of all capital costs. The ratio between bene- 
tits and costs under this analysis was, as we testified, 1.57 to 1. 

As to the second element of our analysis, the relationship between returns 
and costs, our studies indicate that the power elements of the plan can furnish 
the assistance required by the irrigation elements and at the same time make 
available for commercial sale a substantial block of energy at an attractive and 
certainly competitive rate. The committee is aware, I am sure, that there 
is nothing unprecedented in the provision of such assistance to irrigation. That 
policy has been followed in connection with such projects as the Columbia Basin 
in Washington, the Colorado-Big Thompson in Colorado, and the Central Valley 
in California, to name only a few. In each of these instances the irrigation 
development would have been infeasible without assistance from power. 

The comment has been made that the Bureau of Reclamation entirely over- 
looked the fact that Bluff Dam had been eliminated from the project under the 
terms of the current bill. This statement is not in accordance with the facts. In 
eliminating Bluff Dam, the Senate Committee on Interior and Insular Affairs 
made the following explanation: 

“* * * Construction of the Bluff Dam was, in the committee’s opinion, 
made unnecessary in view of the abundant evidence before it that the entire 
problem of silt control for the overall project * * * would be fully and 
adequately solved by the construction of a dam at the Glen Canyon site, a 
project strongly favored by the Coiorado River Basin States * * *. The Glen 
Canyon Dam, in the opinion of the committee, should and will be constructed at 
anearly date * * *,” 

This would seem clear evidence that it was the Senate committee’s opinion 
that Glen Canyon would, in effect, be constructed in lieu of Bluff. Further sup- 
port for this conclusion is the fact that the Colorado River storage project re- 
port, which is now before the States of the Colorado River Basin for review and 
comment, includes Glen Canyon Dam as one of its principal features. It is 
expected that this report will be transmitted to the Congress during the present 
session. 

It should be pointed out that in its beneficial effects on Bridge Canyon power 
plant, Glen Canyon Reservoir would be superior to Bluff in many respects. Thus, 
the use in our financial studies of the same initial firm energy production that 
was used previously when Bluff Dam was under consideration reflects consider- 
able conservatism. 

Much has been made of the fact during these hearings that upstream storage 
is necessary to the central Arizona project, and it has been argued that the cost of 
such storage should, therefore, be charged as a project expense. In response to 
this I submit for your consideration the fact that the Glen Canyon development 
would be an extremely attractive investment in its own right and that its addition 
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to the central Arizona project would only serve to increase that project's 
feasibility. 

There has been some criticism of the fact that we, in our financial analysis 
of the project, have made estimates as to the effect of the future on the regimen 
of the Colorado River. That such estimates are required would seem to be 
apparent. To fail to do so would be entirely unrealistic and to consider the 
project on any other basis would be less than honest. We have made various 
assumptions as to the future flows of the river. Some of these, such as our 
estimates of increasing use of water in the upper reaches of the stream, are 
detrimental in their effect on the power elements of the project. Others, such 
as the assumption of greater regulation of the river, redound to its credit. In 
every case we have attempted to be realistic and conservative in our assumed 
criteria. ‘ 

We cannot concur in statements which have been made to the effect that 
without Glen Canyon Dam the Bridge Canyon power plant would, because of 
sedimentation, be put out of operation within 20 to 25 years. Our studies indi- 
cate that it would take 35 to 45 years to completely fill Bridge Canyon Reservoir 
with silt. After that time the power plant could be operated indefinitely as a 
run-of-the-river plant, contributing significantly to the firm energy output of the 
Colorado River system. It should be reemphasized at this point, however, that 
it is only realism to believe that normal upper basin developments will auto- 
matically provide the protective storage capacity needed. 

Much has been made by certain witnesses of the mathematical result of divid- 
ing project costs by the number of acres that would be saved by the project. 
The result is impressive. Equally impressive, however, is the contemplation of 
the central Arizona area without this supplemental water. We have empha- 
sized in our report and previous testimony that the loss of one-third of the pro- 
ductive capacity of the area is only a means of expressing the physical dimensions 
of the impending loss. We wish to reemphasize that one-third of the area could 
not be, as a practicable matter, isolated and removed from dependence on the 
region’s water supplies. Continuance of current conditions will result in farm- 
ing conditions which will become more and more marginal with the passage 
of time. Individuals with substantial financial reserves will continue their 
farming operations while those less fortunate are gradually frozen out by 
attrition until stability is reached. The point of stability will be one at which 
a bare profit can be realized from the irrigation enterprise—competition will 
keep it so. The resulting economy will be no asset to the State or Nation. 

We can quickly pass over the complaint made during the hearings that we 
have considered the project on the basis of an 85-year pay-out schedule rather 
than one of 75 years as set forth in H. R. 1500, because of our assumption of a 
10-year project development period. Actually, in our financial analyses, no 
development period was considered and our studies demonstrated that all reim- 
bursable project costs could be fully repaid to the Federal Treasury within the 
75 years following the construction period. 

Statements have been made that revenues from the sale of municipal water 
were used in our financial studies to defray irrigation costs. Actually municipal 
water returns were used solely to pay the construction, operation, maintenance, 
and replacement costs properly assignable to municipal water supply. 

The statement has also been made that irrigators would pay no part of the 
costs of the irrigation distribution system and drainage system. We estimate 
that returns from the sale of irrigation water will pay all nnual costs of opera- 
tion, maintenance, and replacement allocated to irrigation, which include all 
such costs in the case ef canals, pumping plants, distribution and drainage 
systems and a portion of such costs in the case of the dams, power plants, and 
the transmission system. Remaining revenues from the sale of irrigation water, 
amounting to about $1,574,000 would be applied toward the repayment of capital 
costs allocated to irrigation including the costs of distribution and drainage 
works. 

Much has been made of the fact that a certain percentage of the water diverted 
to central Arizona would be discharged at the lower end of the project as 
waste. Actually the water referred to would serve the useful purpose of carry- 
ing excess salts out of the area and hence would be far from wasted. The 
maintenance of a salt balance to maintain the long-time success of an irrigation 
enterprise is a very common thing. Few projects can ignore for any length of 
time this important factor. 

Statements have been made that the State of Nevada has 100,000 acres which 
could be irrigated from the Colorado River with pumping lifts of less than 
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1,000 feet and at costs of less than $300 an acre. The inference was also made 
that the Bureau of Reclamation has been remiss in its consideration of Nevada 
potentialities. 

In July 1947 the Bureau completed a report entitled “The Colorado River" 
which was printed as House Document 419, Eightieth Congress, first session. 
This report presented an inventory of all potential projects which could reason- 
ably be considered as possible users of water from the Colorado River Basin. 
In cataloging projects in Nevada, those which had previously been investigated 
by the Bureau were considered and in addition, Nevada officials were consulted 
at various times in an effort to obtain a complete list of irrigation possibilities 
within the State. Preliminary studies were made of projects not previously 
investigated and all showing any evidence of feasibility were included in the 
above report. The total area involved by these projects was about 34,000 acres 
with resulting stream depletions amounting to 177,000 acre-feet a year, exclusive 
of reservoir losses. The maximum pumping lift required to serve this area would 
be 1,175 feet and preliminary cost estimates indicate that at present prices, con 
struction costs would amount to as much as $1,000 an acre. In their official com. 
ments on our report, which were included in House Document 419, the Nevada 
officials made no mention of any additional potential water uses within the State. 
The possibility of new projects coming to light always exists, of course, and there 
is no intention of attempting to confine our further consideration of potential 
projects in the State of Nevada, exclusively to those listed in the Colorado 
River report. However, it is believed that any new potential irrigation develop- 
ments which bear consideration should undergo the tests of feasibility required 
for other projects. 

Sincerely yours, 
MicHaEr W. Srravss, Commissioner. 


ExHisir G 


(Material submitted by Senator McFarland, of Arizona) 


Brier on Lecat Aspects or H. R. 1500-1501, ny Prnest W. McFARLANb, Berori 
House COMMITTEE ON INTERIOR AND INSULAR AFFAIRS 


The House Interior and Insular Affairs Committee has had under considera- 
tion during the past month H. R. 1500 and H. R. 1501 (central Arizona project 
bills). During these hearings there has been considerable discussion concern- 
ing the legal questions involving the right to the uses of the waters of the Col- 
orado River and, particularly, the existing dispute between the States of Arizona 
and California as to such rights. 

The existence of such a dispute is well recognized. The method of settling 
the dispute seems to be the pertinent question at this time. 

This existing controversy is reflected in the action of the committee taken on 
April 18, 1951, and is particularly emphasized in the document submitted to the 
committee and signed by certain members thereof. That particular document 
suggests settlement of the existing controversy between the two States in ques- 
tion by either: (a) Arbitration or negotiation and a resulting compact; or (b) 
litigation. 

Arbitration and negotiation have been attempted over a period covering the 
last 20 years or more and have always failed. Even the most bitter opponents of 
the bill admit that in all probability neither arbitration nor negotiation can be 
effected at this time. Therefore, the only remaining possible solution is 
litigation. 

Both sides to the controversy have avowed their desire to settle the matter 
by litigation, if such recourse is necessary. 

Arizona has taken the position, and still maintains that position, that the 
rights of the two States in question have, to all intents and purposes, already 
been determined by the Colorado River Compact, the Boulder Canyon Project 
Adjustment Act, the California Self-Limitation Act, the already approved and 
existing contracts with the Secretary of the Interior for use of the waters of the 
river and all pertinent documents constituting what is commonly called the 
law of the river. 

Arizona witnesses have always expressed their willingness to have the 
Supreme Court determine the disputed questions involved, but have maintained 
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that no cause of action exists over which the Supreme Court of the United States 
eduld také jurisdiction at this time, and that none could or would exist until 
there had been some authorization or other overt act on the part of Arizona to use 
waters of the river that California might claim infringed upon California’s 
cdaimed rights, and hence that the passage by Congress of the central Arizona 
project bill would, for the first time, create a justiciable controversy and give 
the Supreme Court of the United States jurisdiction to determine the same: 

The whole problem, therefore, revolves around two propositions, to wit: 

1. Does there now exist a justiciable issue of which the Supreme Court 
would take jurisdiction in the settlement of the rights to the use of water 
by the States in the lower Colorado River Basin? 

2. Would the authorization provided for in H. R. 1500 affect the justi- 
ciability of this issue? 

The question is not a new one as far as the Congress of the United States 
is concerned, And it is, in all fairness, a question that was not fully presented 
to this committee. Indeed, the discussion before this committee on this par- 
ticular question was limited almost entirely to discussions of members of the 
committee and no attempt was made to present the matter to this committee 
in any detail. 

This proposition in various forms has, on several occasions, been fully con- 
sidered by committees of both the House and the Senate of the United States. 
A bill authorizing and directing the Attorney General to institute such proceed- 
ings were introduced in the Senate during the Eightieth Congress (S. J. Res. 
145) and referred to the Senate Committee on Interior and Insular Affairs. A 
subcommittee of that committee held hearings May 10 to 14, inclusive, 1948. 
This resolution was opposed by the upper basin States of the Colorado River, 
to wit: Wyoming, Colorado, Utah and New Mexico. All these hearings have 
heen reported. 

In the Bighty-first Congress there was introduced a similar resolution, to wit, 
Senate Journal Resolution 4. This resolution, while not directing the Attorney 
General to bring the suit, granted consent to the United States being made a 
party to such a suit. This resolution was also referred to the Senate Interior 
and Insular Affairs Committee and considered by that committee jointly with S. 
7 (the central Arizona project bill) then pending. 

Similiar resolutions introduced in the House during the Eightieth Congress 
were Senate Journal Resolution 225 and others. Hearings on these resolutions 
were conducted before a subcommittee of the Judiciary Committee of the House 
on May 17, 20, 26, and 27, 1948. These hearings were reported. 

Again in the Eighty-first Congress similar resolutions (S. J. Res. 3 and 
others) were introduced and referred to the House Judiciary Committee. Full 
hearings were held hefore 2 subcommittee in March, April, and May, 1949, but 
were never reported. 

It must, therefore, be recognized that this entire proposition was thoroughly 
considered by two subcommittees of the House Judiciary Committee, composed 
entirely of lawyers, by a Senate subcommittee headed by that able and distin- 
suished lawyer and Senator, Eugene Millikin, and by the full committee of the 
Senate on Interior and Insular Affairs, headed by an able lawyer, Senator 
Joseph C, O'Mahoney, and on which committee serve other distinguished law- 
yers. All of these committees, after full hearings, refused to recommend pas- 
sage of these so-called suit resolutions. 

I would like briefly to discuss the two questions involved : 

Question No. 1.—I1 would like to call attention to the fact that a dispute has 
existed since the vear 1922, in regard to the rights of Arizona to waters of the 
Colorado River. I will not reiterate the long history of this controversy. It 
is Well Known that Arizona has used every possible means to settle her rights 
to water of the Colorado River, first by negotiation with the States of California 
ind Nevada, and, second, in several attempts in the Supreme Court of the United 
States. One of the reasons given by the Court for refusing to take jurisdiction 
in these suits was that there did not exist a justiciable issue. 

The first was the case of Arizona vy. California (283 U.S. 423), which suit 
involved the construction of the Hoover Dam. The Court, in that case, after 
discussing Arizona’s plans for appropriating water, stated: 

“There is no occasion for determining now Arizona's rights to interstate or 
‘ocal Waters which have not yet been, and which may never be, appropriated. 
Yew Jersey v. Sargent (269 U. 8S. 328, 338). This Court cannot issue declara- 
lory decrees. (Compare Teras v. Interstate Commerce Commission, 258 U. S. 
D8, 162; Liberty Warehouse Co, v. Grannis, 273 U. 8. 70, 74; Willing vy. Chicago 
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Auditorium Assn., 277 U. S. 274, 289-80.) Arizona has, of course, no constity- 
tional right to use, in aid of appropriation, any land of the United States, ani 
it cannot complain of the provision conditioning the use of such public land 
Compare Utah Power & Light Co. v. United States (248 U. S. 389, 403-05).” 

It will be noted that the Supreme Court was referring to the fact that Arizong 
was required by its enabling act to disclaim all right and title to certain public 
lands lying within its boundaries. There was reserved to the United States and 
expressly excepted from any and all grants made to the State “all land actually 
or prospectively valuable for the development of water power or power for hydro. 
electric use or transmission,” which might be designated by the Secretary of the 
Interior within 5 years after the admission of the State; and, thereafter, | 
power sites and public lands along the river were so designated by the Secretary 
of the Interior. (See par. 20, sec. 2, par. 28 of the Enabling Act.) 

I would also call attention to the case of Arizona vy. California (298 U. S. 55s) 
in which Arizona filed a petition for an equitable apportionment of the waters of 
the Colorado River. While this case was disposed of on the ground that the 
United States was a necessary party, the Supreme Court, in discussing the exist. 
ing rights of Arizona, said: 

“Arizona, by her proposed bill of complaint, asserts no right arising from her 
own appropriation of the waters of the Colorado River. No infringement of her 
rights acquired by appropriation is alleged, and no relief for their protection 
is prayed. While it is alleged that definite plans have been made for the irri- 
gation of 1,000,000 acres of unirrigated land in Arizona, and a right to share in 
the water for that purpose is asserted, it does not appear that any initial step 
toward appropriation of water for such a project has been taken.” 

The Court, in the first case (283 U. S. 423), at page 433, used the following 
language: 

“The Arizona Enabling Act and constitution reserved to the Nation a selection 
of lands along the river by the Government for power purposes, which was made, 
and includes the lands at Black Canyon. They also reserved to the United States 
all rights and powers for carrying out the Reclamation Act ‘to the same extent 
as if this State had remained a Territory.’ 

“Arizona tells the Court she has repealed this section of her constitution 
Such attempted repeal, however, is wholly ineffective, Stearns v. Minnesota (17!) 
U. S. 228, 244).” 

The Supreme Court, by this language, in effect held that Arizona could never 
obtain any means to divert water from the main stream except by an act of 
Congress. The language in the first quotation is even stronger in this regari 
where the Court said: 

“Arizona has, of course, no constitutional right to use, in aid of appropriation, 
any land of the United States, and it cannot complain of the provision condi- 
tioning the use of such public land.” 

No stronger language could have been used by the Court to show that Arizona 
is entirely dependent upon an act of Congress. 

I will discuss these cases in connection with what is necessary to constitute 
a justiciable issue. I call attention to them at this time primarily for the pur 
pose of showing that Arizona has used every existing means to obtain a settle 
ment of this controversy. I would also call attention to the fact that she has 
met with the opposition of vested interests in the State of California at every 
turn. 

I particularly want to emphasize the fact that resolutions purporting to provide 
for litigation upon this subject were introduced for the first time on July 3, 1947 
which was the last day of the hearings on S. 1175, the predecessor of 8. 75 and 
H. R. 1500; and they were introduced at that time for the sole purpose of defeat- 
ing and delaying the authorization of this project. 

There does not now exist and cannot exist a justiciable issue unless and until 
Congress authorizes H. R. 1500 or some similar bill; and the only purpose that 
would be served by a suit at this time would be to delay the passage of this 
legislation until certain interests in California could place this water to use i! 
that State so that when the issue was again presented to Congress they would 
have the additional argument that you should not take away water now beili¢ 
used by people in another State, which, of course, would be a very effective 
argument. 

In the letter of May 7, 1948, from the Attorney General, on Senate Joint Rese 
lution 145, in discussing a justiciable issue, it is stated: 

“It has been suggested that there is some question as to the existence of 4 
justiciable controversy. That question itself can be determined authoritative!) 





CENTRAL ARIZONA PROJECT 803 


only by the Supreme Court. Cogent arguments can be made in support of, and 
also against, the existence of a justiciable controversy. Presumably, all aspects 
of this question will be thoroughly presented and vigorously maintained by dif- 
ferent States in case the question is presented to the Supreme Court.” 

In his letter of March 17, 1949, in discussing the provisions of Senate Joint 
Resolution 4, reference is made to his previous communication. I agree that 
the Supreme Court itself is the only body which can authoritatively state 
whether or not there is a justiciable issue. However, I respectfully submit that 
the undisputed facts presented at the hearings in both the House and Senate 
clearly show a justiciable issue does not now exist and will not exist in the future 
unless this or a similar project is authorized by Congress. 

Undeniably, there is and has long been a great dispute between the States of 
Arizona and California, involving differences of opinion ranging from slight to 
violent. California seizes upon the fact of the dispute itself as proof that such 
dispute must be settled in the Supreme Court. 

However, and this is the absolute core of the matter, the mere fact of a dispute 
cannot and does not confer jurisdiction upon the Supreme Court. That Court 
may act when, and only when, a “justiciable controversy” is presented; but 
every controversy, no matter how great, is by no means justiciable. 

The general principle has been enunciated in many cases, and I, therefore, 
quote the following excerpt from the decision in the case of Tezas v. Florida 
(306 U. 8S. 398), at page 405, where the Court spoke as follows: 

“So that our constitutional authority to hear the case and grant relief turns 
on the question of whether the issue framed by the pleadings constitutes a jus- 
ticiable ‘case’ or ‘controversy’ within the meaning of the constitutional provision, 
and whether the facts alleged and found afford an adequate basis for the relief 
according to the accepted doctrines of the common law or equity systems of 
jurisprudence, which are guides to decisions of cases within the original jurisdic- 
tion of this Court.” 

The dispute between Arizona and California is not a justiciable controversy 
upon the present status of the case, and cannot become such until an injury, 
actual or threatened, comes into the picture. 

What is a justiciable controversy? 

That point has been many times determined by the Supreme Court of the 
United States in litigation between the various States. As a preliminary, it 
probably would be well to note, in passing, that the determination as to whether 
there is a justiciable controversy in an interstate suit is upon a basis entirely 
different from that prevailing in suits between private parties. 

For example, in the case of Alabama v. Arizona (291 U. S. 286), the Court 
said: 

“This Court may not be called upon to give advisory opinions or to pronounce 
declaratory judgment * * *. Its jurisdiction in respect of controversy be- 
tween States will not be exerted in the absence of absolute necessity.” 

In the more recent case of United States v. Appalachian Electric Power Co. 
(311 U. S. 377), the Court said: 

“To predetermine, even in the limited field of water power, the rights of dif- 
ferent sovereignties, pregnant with future controversies, is beyond the judicial 
function.” 

The Court does not lightly regard the question of the existence of a justiciable 
controversy. For example, the Court in the case of Louisiana v. Teras (176 
U.S. 1) said: 

“But it is apparent that the jurisdiction is of so delicate and grave a character 
that it was not contemplated that it would be exercised save when the necessity 
Was absolute and the matter in itself properly justiciable.” 

In brief summary, the Supreme Court has held that it will not grant relief 
against a State unless the complaining State shows an existing or presently 
threatened injury of serious magnitude. The Court will not grant relief against 
something merely feared, something which may happen or is likely to occur at 
some future time. The correlated rule is that the judicial power does not 
extend to the determination of abstract questions. The existence of a justi- 
ciable controversy depends upon a showing that the complaining State has suf- 
fered a loss or injury through the action of another State, which loss or injury 
is of a nature to furnish a claim for judicial redress; or, the complaining State 
must assert a right which is suspectible of judicial enforcement according to 
the accepted principles of jurisprudence. The mere fact that a State is a party 
plaintiff is not sufficient. Although an injunction will issue to prevent an exist- 
ing or presently threatened injury, relief will not be granted as against some- 
thing merely feared as likely to occur at some indefinite time in the future. 
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The Court has repeatedly held that it will not issue declaratory decrees; and 
it is clear that inchoate rights which depend upon possible future developmen; 
furnish no basis for a decree in an interstate suit. 

The final effect of the rules may be boiled down to this: You must have 
an existing injury of serious magnitude, or an immediately threatened injury 
of the same type, before you have a justiciable controversy. Neither exists in 
this instance. Neither California nor Arizona is using the amount of water to 
which they are respectively entitled. It, therefore, is clear that there is no 
present injury. 

It is equally clear that there is no threatened injury. So far as I know, there 
is no project under construction or authorized in any part of the Colorado River 
Basin which in any way would threaten to reduce or diminish the flow of the 
river so as to make less water available to California. The only project which 
has thus far been tangibly put forward is the central Arizona project. Bills 
seeking its authorization are now before the Congress; but, unless and until the 
project is authorized, it cannot be said that such project constitutes a threat to 
the State of California. 

A threat not coupled with an actual, or apparent, or a probable ability to 
effectuate such threat is in law no threat at all. California’s witnesses have 
cited a number of items which they claim jointly constitute a threat of injury; 
but dress the facts how they will, they cannot conceal the final and determinat- 
ing fact that Arizona has absolutely no physical means whatsoever wherewith 
to divert water to an extent in any way impinging upon California’s claimed 
rights. The passage of an authorization bill, looking forward to the construc- 
tion of physical structures to divert water, would be the earliest point at which 
a threat might be created. 

I again call attention to the fact that the Supreme Court in the Arizona cases 
has, in substance, held that mere plans for use are not sufficient to constitute 
an appropriaion of water. As previously pointed out, Arizona has no physical 
means of appropriating water, and the Supreme Court in the first case (283 
U. S. 423) held the dam sites and the lands along the river belong to the Federal 
Government and that Arizona has no right to their use in aid of the appropria- 
tion of water. Arizona, therefore, remains powerless and no act on her part 
can constitute a threat unless and until Congress authorizes a project. 

It is well settled, of course, by reason of the language of the Constitution it- 
self, that the Supreme Court has original jurisdiction in controversies between the 
several States. But granting that the Court possesses jurisdiction of the parties, 
no action is maintainable unless there is a justiciable controversy. 

Other considerations point up another basic fallacy of the assertions that a 
justiciable controversy exists between the State of California and other States 
of the Colorado River Basin, particularly Arizona. The proponents do not 
say that the Court may equitably apportion the waters of the Colorado River: 
nor do they say that the issues involve speciiic property or rights therein; ner do 
they say that there is an actual or even imminent threat of irreparable injury to 
property. They do say that the purpose is to submit various documents to the 
Court, and to seek an interpretation thereof, so that the engineers may at a 
later date proceed with the actual division and use of the waters. 

Manifestly, the proponents of the various suit resolutions were seeking an 
advisory opinion, asking for the interpretation of various written instruments 

Lest the inquiry arise as to whether the passage in 1934 of the Declaratory 
Judgment Act may have in some way diminished the requirement of a justiciable 
controversy as a condition precedent to the maintenance of suit, I invite your 
attention to the case of Coffman vy. Breeze (323 U.S. 316), which was decided in 
October of 1944, The case involved facts dissimilar to those now ih question, 
but the Supreme Court unequivocally voiced the following rule: 

“The declaratory-judgment procedure is available in the Federal courts only 
in cases involving an actual case or controversy * * *, and may not be made 
the medium for securing an advisory opinion in a controversy which has not 
avin) 9. *.. 9.” 

In the case of New York v. Illinois and Sanitary District of Chicago (274 U.S. 
488), the State of New York sought to enjoin the defendants from diverting 
immense quantities of water from Lake Michigan, among other things, upon the 
theory that such diversion would interfere with or prevent the use of the waters 
of the Niagara and St. Lawrence Rivers by the plaintiff States and her citizens for 
the development of power. There was no showing that there was any present use 
of the waters for such purpose which was being or would be disturbed, nor that 
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there was a definite project for so using them which was bei! 
affected. The Court there said: ? rane 

“The suit is one for an injunction, a form of relief which. must rest on the 
actual or presently threatened interference with the rights of another. Plainly 
no basis for such relief is disclosed in what is said about water-power develop- 
ment. At best the paragraph does no more than present abstract questions 
respecting the right of the plaintiff State and her citizens to use the waters for 
such purposes in the indefinite future. We are not at liberty to consider ab- 
stract questions (New Jersey v. Sargent (269 U.S. 328) ).” 

The applicability of this language to the position presently taken by California 
does not require elaboration. 

In the course of the decision in the case of Ashwander et al. v. Tennessee Valley 
Authority et al. (297 U. S. 288), decided in February 1936, the Court said, at 
page 324: 

“The judicial power does not extend to the determination of abstract questions 
(Muskrat v. United States, 219 U. 8. 346, 361; Liberty Warehouse Co. v. Grannis, 
273: U. S. 70, 74; Willing v. Chicago Auditorium Assn., 277 U. 8. 274, 289: Nash- 
vile 0. & St. L. Ry. Co. v. Wallace, 288 U. S. 249, 262, 264). It was for this 
reason that the Court dismissed the bill of the State of New Jersey which sought 
to obtain a judicial declaration that in certain features the Federal Water Power 
Act exceeded the authority of the Congress and encroached upon that of the State 
(New Jersey v. Sargent, 269 U. S. 328). For the same reason, the State of New 
York, in her suit against the State of Illinois, failed in her effort to obtain a 
decision of abstract questions as to the possible effect of the diversion of water 
from Lake Michigan upon hypothetical water power developments in the indefi- 
nite future (New York v. Illinois, 274 U. S. 488). At the last term the Court 
held, in dismissing the bill of the United States against the State of West Vir- 
ginia, that general allegations that the State challenged the claim of the United 
States that the rivers in question were navigable, and asserted a right superipr 
to that of the United States to license their use for power production, raised an 
issue ‘too vague and ill-defined to admit of judicial determination’ (United States 
v. West Virginia, 295 U. S. 468, 474). Claims based merely upon ‘assumed po- 
tential invasions’ of rights are not enough to warrant judicial intervention (Ari- 
cona Vv. California, 283 U. 8. 423, 462). 

“The act of June 14, 1934, providing for declaratory judgments does not attempt 
to change the essential requisites for the exercise of judicial power. By its 
terms, it applies to ‘cases of actual controversy,’ a phrase which must be taken 
to connote a controversy of a justiciable nature, thus excluding an advisory 
decree upon a hypothetical state of facts. (See Nashville, C. & St. Ry. Co. v. 
Wallace, supra.)” F 

I would like further to call attention to the fact that in the hearings on S8. 
483, of the Eightieth Congress, a bill to authorize the Wellton-Mohawk pro- 
ject, the witnesses representing certain interests in California, who have ap- 
peared in opposition to H. R. 1500 and similar bills and who have made 
various representations to the different departments in regard to this subject, 
admitted in their testimony on S. 4838 that if that particular project were 
limited to 600,000 acre-feet of water there would be no interference with any 
caimed right of California; and this was including not only the use of the 
waters for the Wellton-Mohawk project, but also all of the present and con- 
templated uses of the Indians for their lands, and the uses of the water 
from the main stream of the Colorado River and its tributaries including 
the Gila and Salt Rivers. The situation has not changed since that date; 
and without the authorization provided for in H. R. 1500, there will not be 
any change of the facts. Hence, as pointed out above, without such an authoriza- 
tion there can be no threat. Likewise, there does not exist an authorized pro- 
ject in Arizona, to be threatened by use of water in California or to be threat- 
ened by any proposed use by the Government, which would create a justiciable 
issue. 

This same position was supported at the hearings before both the House and 
the Senate by disinterested witnesses from other States. I call attention. to 
the testimony of such eminent lawyers as Judge Clifford H. Stone, director 
of the Colorado Water Conservation Board and Commissioner for Colorado 
for the Upper Colorado River Basin Compact Commission; Fred E. Wilson, 
member of the Colorado River Basin States committee, representing New Mex- 
ico; Jean S. Breitenstein, of the Colorado Water Conservation Board: and 
Judge J. A. Howell, of Utah, chairman of a special legal committee of the 
Colorado River Basin States committee. 
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Question No. 2—This question is clearly answered by the decision in the 
case of Nebraska v. Wyoming (235 U. S. 589), at page 608, where the Supreme 
Court, after discussing issues, reaffirms the principles of the case of Arizona 
v. California (283 U. 8S. 423) and then clearly points out that an quthorized 
project constitutes a.threat. The Court in that case used the following lan. 
guage: 

“The argument is that the potential threat of injury, representing as it does 
only a possibility for the indefinite future, is no basis for a decree in an inter. 
state suit since we cannot issue declaratory decrees (Arizona v. California, 
283 U. S. 423, 462-464, and cases cited). 

“We fully recognize those principles. But they do not stand in the way of 
an entry of a decree in this case. 

“The evidence supports the finding of the special master that the dependable 
natural flow of the river during the irrigation season has long been over- 
appropriated. A genuine controversy exists. The States have not been able to 
settle their differences by compact. The areas involved are arid or semiarid. 
Water in dependable amounts is essential to the maintenance of the vast agricul- 
tural enterprises established on the various sections of the river. The dry 
cycle which has continued over a decade has precipitated a clash of interests 
which between sovereign powers could be traditionally settled only by diplomacy 
or war. 

“The original jurisdiction of this Court is one of the alternative methods pro- 
vided by the framers of our Constitution (Missouri v. Illinois, 180 U. S. 208, 241: 
Georgia v. Tennessee Copper Co., 206 U. 8. 230, 237). The Kendrick project 
plainly is an existing threat to senior appropriations downstream.” 

The authorization of a project, without question is an actual existing threat 
of the use of water for the project; and surely no one would argue for one 
moment that if such threat affected existing rights of another State that it 
would not thereby create a justiciable issue. It would be absurd to argue 
otherwise. 

By letter dated July 21, 1949, the Attorney General approved the language 
which is now included in this bill, providing for a method of adjudication of this 
controversy. 

All representations made by interests in California have already been presented 
and passed upon by the Senate Committee on Interior and Insular Affairs, 
composed largely of lawyers versed in irrigation law; and, after consideration of 
the letters on this question submitted by the Department of Justice, the Bureau of 
the Budget, the Department of the Interior, and various other departments mak- 
ing comments on the project report. 

A bill authorizing the central Arizona project (S. 75), Eighty-first Congress, 
almost identical with H. R. 1500, was reported favorably by the Senate com- 
mittee, and after consideration by the Senate, was passed by a vote of 55 to 28. 
This act, with slight amendments, was reported out by a subcommittee of the 
House Public Lands Committee but never was considered on the floor of the 
House. 

In the Eighty-second Congress, an almost identical bill was introduced in the 
Senate (S. 75) and was favorably reported by the Senate Committee on Interior 
and Insular Affairs by a vote of 10 to 2, 1 not voting. That bill is now awaiting 
Senate action. 


(Material submitted by R. Gail Baker, Engineer for the State of Arizona) 


Exurit H 


SUPPLEMENTAL STATEMENT BY R. Gar BAKER, ENGINEER FOR THF STATE OF 
ARIZONA 


MEXICO TREATY WATER REQUIREMENTS 


In 1945, at the water treaty with Mexico hearings before the Committee on 
Foreign Relations, United States Senate, Mr. Lawson, United States Boundary 
Commissioner, was asked by Senator Downey, of California, and replied: 

“Senator Downey. Under the water rights and the uses that existed in both 
countries prior to 1927, when we passed the Boulder Dam Project Act, was it 
possible for Mexico to utilize more than 600,000 acre-feet of the waters of the 
Colorado River? 
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“Mr. Lawson. Mexico has an irrigable area of 800,000 acres. Its development 
has been somewhat retarded because of economic matters, not physical matters. 
They had before the Boulder Dam was constructed used about 750,000 acre-feet 
of water; since the construction of Boulder Dam, they have increased that use 
until we,find in the last 2 or 3 years a use of pretty close to 1,800,000 acre-feet. 

Framers of the Mexico treaty believed that Mexico could continue to use ap- 
proximately the amount of water diverted to their lands at the time the treay 
was framed. Mr. Lawson gave proof that more than 1,500,000 acre-feet of irri- 
gation water had been diverted to Mexican lands. 

Without Hoover Dam and other developments along the Colorado River, 
Mexico was able to use about 750,000 acre-feet per year of the unregulated flows 
of the river. This water contained a little less than 1 ton of salt per acre-foot, 
and would have continued to carry approximately that amount of salt. Due to 
stream regulation by Hoover Reservoir and other reservoirs to be constructed 
along the Colorado River, and the use of a large percentage of this regulated 
water up the river from Mexico, the average salt content of the water reaching 
the Mexican boundary will continue to increase until many years after full 
development of all power and irrigation resources of the river. 

After full development the total amount of salt carried will be approximately 
the same each year, whether 300,000 acre-feet or 600,000 acre-feet or more used 
water returns to the Colorado River above the Mexican boundary. Mixed with 
stored water released from Hoover, the average of the 1,500,000 acre-feet de- 
livered to Mexico will be water usable for irrigation. The framers of the treaty 
provided in the treaty only ways for Mexico to use the 1,500,000 acre-feet that 
would insure a mixture of return flow and fresh stored water. Mexico will be able 
to continue to use the average of 1,500,000 acre-feet results from complete 
development, to approximately the same advantage as they were able to use 
750,000 acre-feet from the unregulated river before the construction of Hoover 
Dam. The average salt will be increased but floods will be controlled, most of the 
silt will be held back and the flows will be regulated to demand by users. 


USE OF POWER PRODUCED AT HOOVER, DAVIS, AND PARKER DAMS 


Hoover Dam and power plant began producing power in 1937. Full production 
and sale of power was reached in 1943. Since 1942, an average of 5.5 billion 
kilowatt-hours per year has been sold. Approximately four-fifths of this water 
energy has been sold as firm power at near 1.3 mills per kilowatt-hour (delivered 
to user’s generators) and approximately one-fifth of the power has been degraded 
fo nonfirm power and sold at 0.6 mills per kilowatt-hour, 

Hoover Dam and power plant is by far the cheapest power-producing large 
unit on the Colorado River. It is the cream of the river. Power is produced 
here at less than half the anticipated costs at future constructed large units 
along the Colorado River. Had not the power from Hoover been contracted at 
time of construction at the present very low rate, the power could have been 
sold on short-time contracts at a rate averaging at least 2 mills higher. This 2 
nills or near $11,000,000 per year, could have been used to aid other develop- 
ments on the Colorado River. 

California, by being allowed to profit by the purchase of most of this cheap 
Hoover power, has, in effect, received a subsidy from the United States, Nevada 
and Arizona, which will total more than the costs of the All-American Canal 
and the metropolitan aqueduct. Power-producing drops along the Colorado river 
in Arizona and Nevada are just as much natural resources of these States as 
oil and gas are in California. Just to mess up the record, $11,000,000 yearly 
increments at 24% percent compound interest equal $1,070,000,000 in 50 years and 
$2,350,000,000 in 75 years. 

17.63 percent of the firm power produced at Hoover plant was reserved for 
each of Nevada and Arizona. These two States being unable to handle their 
17.63 pereent, all of the power was sold under contracts to California. In 1944, 
Arizona began taking steps to use her 17.63 percent of Hoover power by setting 
up a power authority in Arizona to purchase and sell Colorado River power. 
In 1949, the Arizona Power Authority gave the Bureau of Reclamation the 
necessary 3-year notice that Arizona would be able to use all of their 17.63 
percent of Hoover power by 1952. This Hoover power will be purchased in 
addition to all power available to Arizona from Davis and Parker power plants 
Arizona has been using all of the power produced at Parker Dam. With power 
available from Davis and Hoover Dams, Arizona’s use from Parker will be 
reduced by one-half. Parker power now used by Arizona equals 120,000 kilowatts 
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or 600,000,000 kilowatt-hours per year. With Davis and Hoover power available 
Arizona will purchase and sell to consumers at no profit to the State power 
authority : 


Kilowatt-hours 
per year 





Kilowatts 





60, 000 300, 000, 000 
105, 000 500, 000, 000 
165, 000 740, 000, 000 





330,000 | — 1,540,000, 000 
200, 000 930, 000, 000 








At the present time, with all available power from the Colorado River power 
plants being sold in Arizona, there is a very serious shortage of power. By 
1952, the earliest date Hoover power will become available, present contract 
power demands in Arizona will exceed the then available power. Arizona will, 
in 1952, be using 330,000 kilowatts from the Colorado River power plants and 
will still be short of hydro power for commercial and irrigation uses—an esti- 
mated 250,000 kilowatts. Any power used to pump water to central Arizona 
from the Colorado River would be in addition to the above. Not only is there 
absolutely no power available from present source for pumping Colorado River 
water to central Arizona, but by the time power is available from the proposed 
Bridge Canyon Dam commercial and irrigation power shortages will equal the 
anticipated power production at this power plant. Arizona’s 1950 power use 
was over 3,000,000,000 kilowatt-hours. It is estimated that this use will increase 
by from 15 to 18 percent per year for the next several years. 


USE OF GILA RIVER WATER 


Ten dams in the Gila River almost completely regulate the flows of the river 
for irrigation. Of the long-time average, 1,200,000 acre-feet per year flow that 
would have reached the Colorado River near Yuma under virgin conditions, an 
average of less than 100,000 acre-feet now escapes. The year 1941 was the last 
season a recorded amount of water from the Gila River actually reached the 
Colorado River. Arizona’s long-time-average reduction of the flow of the Col- 
orado River by Gila uses, therefore, is less than 1,200,000 acre-feet per year. 
Further regulation of the Gila River cannot increase this depletion by as much 
as 100,000 acre-feet. 

By actual measurement in the period from 1923 to date, an average of 
1,700,000 acre-feet per year was diverted at all diversion points along the Gila 
River. Two hundred thousand acre-feet of this was return flow rediverted, 
leaving only 1,500,000 acre-feet of new water. It is estimated that less than 
1,000,000 acre-feet of this would have reached the Colorado River under virgin 
conditions. The other 500,000 acre-feet use was salvage of water that would 
have been lost in transit to the Colorado River. During this same period less 
than 1,800,000 acre-feet drained from the mountain areas into the Gila River. 
Less than 300,000 acre-feet was allowed to waste down the Gila toward the 
Colorado River or to the underground-water reservoirs. Water from the moun- 
tain areas bring an average of near 800,000 tons of salt into the irrigated areas 
each year. Most of this salt is deposited on the irrigated lands, washed down 
to the underground then pumped up and applied to lands lower down the valleys. 
Eventually these salts will have to be carried out, to leave the lower lands usable. 
Witbin 40 to 50 years an estimated 150,000 acre-feet per year must be wasted 
down the Sila River to carry out this salt. Some water now used up by irriga- 
tion will, in the future, have to be wasted to carry out salt. 

More than half the water used to irrigate lands in central Arizona is being 
pumped from underground. Two-thirds of the water pumped is mined water, 
water that is not being replaced. The use of this mined water in such large 
quantities is lowering the underground-water table at an alarming rate. 
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Acre-feet per year 





Flow from mountain areas into the Gila River (average 1923-51) ---- 1, 800, 000 
Sum of all surface diversions for irrigation-_._._.___.____-_-_-____------ 1, 700, 000 
Meesues -vecurn flow rediverted...... 2.2 .............__.._......._ 200, 000 
Gila water not diverted (mostly draining to underground storage)__ 500, 000 


1, 800, 000 
800, 000 


1, 000, 000 


Average total water pumped from underground storage____..______- 
Recharge to underground storage (mostly from irrigation) ~...._____ 


Mined water (use of which is lowering the water table) ~~. .--~~-~ 
Total water applied to lands, stream diversions, plus pumped from 
EEE RR 12 EE i LOGE § STIS Soe Se Ee ee 3, 500, 000 
I RN i os os a eeasiiealoacich weeesenapiuis 800, 000 
Surface return and reused_____________~_- Pane PSE aie eae ee were 200, 000 


600, OOO 
1, 000, 000 
500, 000 
1, 000, 000 


Recharge to underground from irrigation.__._._..._._._.___--_-_-_-------~- 
eee On Warne Gree Gwen GO. 8 ee ne 

Water salvaged (that would not have reached the Colorado River) —-_- 
Mined water (by excess pumping from underground) —~_--__-_---_-~~ 


_. 1, 000, 000 
500, 000 
1, 000, 000 


Total water available for irrigation______..._.____-_-__-_----_~- _ 2, 500, 000 

Two million five hundred thousand acre-feet applied to approximately 735,000 

acres equals 3.4 acre-feet per acre per year. Less than 300,000 acre-feet per year 

of the entire Gila River flow is lost through evaporation and channel vegetation 

transportation. Further refinements in the handling of the Gila water will result 

in the conservation of a part of this, possibly enough to offset the future require- 
ments for salt balance. 


Virgin depletion of Gila River flow 1923-51 LE Se 
Salvage of water that would not have reached ¢ ‘olorado | SPs 


Mined water available only until underground supply is depleted_—_~ ~~ 


SUPPLY OF WATER AVAILABLE FOR CENTRAL ARIZONA PROJECT 


Mr. Dowd in item 5 of his statement presents a conclusion that water supplies 
are inadequate for the central Arizona project because of the indicated reduction 
in Colorado River flows by the report on Colorado River storage project by 
region 4 of the Bureau of Reclamation. A study of the report will show: 

That region 4 based their studies on the Lee Ferry flow, 1906 to 1947 
(15,958,000 acre-feet per year) and not on the period 1896 to 1947 (15,590,000 
acre-feet ). 

Region 4 engineers considered 15,958,000 acre-feet to be a better estimate 
of average yearly Lee Ferry flows. 

The following tabulation prepared by Mr. E. B. Debler compares figures on 
average annual supply of water available for central Arizona project. Item 
headings and the first and second columns of figures and notes 1 to 11, inclusive, 
are from pages 5 and 6 of Dowd’s statement, except for minor changes in a few 
items, names, and Bureau figures, to bring them into true accord with Bureau 
statements. The third column is a modification of Dowd’s figures to make them 
reflect properly the Arizona interpretations of law which he intended to do 
but failed to do. The fourth column is a regrouping of the figures contained 
in Mr. Debler’s statement presented March 12, 1951, to fit items adopted by Mr. 
Dowd. The fifth column is an analysis based on the average Lee Ferry flow 
used by region 4. Notes numbered 12 to 18, inclusive, are not from the Dowd 
statement, but are adde dto explain certain items. 

Column (1), central Arizona project report by the Bureau; (4), Lee Ferry 
flow from blue book by Bureau; and (5), Lee Ferry flow by region 4 of the 
Bureau, show a full water supply for the central Arizona project. Only column 
(2), M. J. Dowd revised Lee Ferry flow, shows a substantial deficit or shortage 
for the central Arizona project. 
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Average annual supply of water available for central Arizona project, in acre-feet 


From p. 5 of statement Statement by E. Rp 
. J. Dowd, Mar. Debler on H. R. 15% 
15, 1951 Dowd table! and 1501 


ro to |-—____—_————_ — 
stribute 
— shortage | Lee Ferry | Lee Ferry 
project flow from | by recion 
report ! 7 blue book 

















Main stream: 
Virgin flow at Lee Ferry 16, 270, 000 |215, 590, 15, 590, 000 (16, 270, 000)| 15, 958, 000 
Net gain Lee Ferry to Hoover Dam______| 1, 060, 000 , 060, 1, 060,000 | 1,060,000 | 1,060, 000 
Net gain Hoover Dam to international | 

390, 000 390, 390,000 | (390,000) 390, 000 


Virgin flow at boundary 17, 720,000 | 17,040, | 17,040, 000 | 17,720,000 | 17, 408, 000 














Apportionments (Arizona’s  interpreta- | 
tions:!? | 
Compact III (a) to u ape basin_. .| 7,500,000 | 7,500,000 | 7,500,000 7, 500,000 | 7, 500, 000 
Compact III (a) and III (b) to lower | 
basin__ 8, 500,000 | 8,500,000 | 8,500,000 | 8,500,000 | 8, 500, 000 


1, 500, 000 1, 500, 000 | | 1,500, 000 1, 500,000 | 1, 500, 000 








Total apportioned water Wi, 500, 000 Wi, 500, 0 000 | 17, 500, 000 | _%, 500, 000 17, 500, 000 








Surplus (+) or deficit (—) 3 +220, 000 o|*—4 —460, 000 | —460,000 | +220, 000 —9z, 000 
Assignments of available waters in lower 

basin: ! 
Available for assignment 5 8, 500, 000 | 8,270,000 | 8,270,000 | 8, 500,000 |. 8, 454, 000 
California’s recognized rights ‘i § 4,400,000 | 4, 081, (4, 333, 000)| 4, 305, 000 
Nevada’s recognized rights 300, 000 279, | (296, 000) 296, 000 
Arizona’s recognized rights . ‘i q 3, | (4,741,000)| 3,723, 000 

New Mexico’s and Utah’s recognized | 
rights a ; 130, 000 | 30, | (130, 000) 130, 000 
Minimum allowances | for contingencies. ~ _.| 200,000 | , | 0 0 
Surplus water assigned to Arizona_________. 5 None N | 0 0 
Available for Central Arizona project: } 
Total available for Arizona 143,725,000 |'6 3,240,000 | 3,580,000 | 3,741,000 | 3,723, 000 
Reservoir losses... 313, 000 313, 000 313, 000 | (325, 000) 325, 000 
Present depletions 1, 408,000 | 1,408, 000 | (7) 
Future depletions 893, 000 893,000 | 2,169,000 | (2, 169, 000) | 2, 169, 000 
Unassigned 34, 000 0 | 0} 38 117, 000 
Assigned Central Arizona project__ 15 1, 077, 000 626,000 | 1, 086, 000 | 1, 112, 000 
Expected eae flow from Central Ari- } 
zona projec 15 123, 000 71, 000 | 86, 000 | 3 88, 000 











na pr 697,000 | 1, 172,000 | 1, 200, 000 
Deficit or Ghextene for Central Arizona | 
ERIE 9 SEE CPE PRE -| None | 508, 000 28, 000 None None 








Notes From Dowp TARLE 


1 Amounts shown in this column are same as used in Reclamation Bureau’s current report on project 
(March 1951); same also at pp. 569-570, Senate hearings on S. 75 in 1949, and at p. 151 of H. Doc. No. 136 (8ist 
Cong., Ist sess.). 

: Used in recent Reclamation Bureau’s report on proposed upper Colorado River Basin storage proje ct 
as average annual virgin flow at Lee Ferry based on most recent studies of virgin flow at Lee Ferry for 52 
year period of 1896-1947. 

3 Arizona divides surplus, 4% to each upper and lower basin. Lower basin portion divided 4 to Arizona 
and other 4 to California. 

4 Deficit in supplying treaty guaranty to Mexico. Deficit to be made up '4 by upper basin and 4 by 
lower basin. 

5 This is the 8,500,000 assigned lower basin plus 4 surplus. 

6 This is the 8,500,000 assigned lower basin less 4 of deficit. 

7 California’s limitation of 4,400,000 acre-feet of compact III (a) water plus \4 of surplus. (4 of that as- 
signed lower basin.) 

8 California’s a ts to III (a) water recognized by par. 7 (h) of Arizona’s water contract with United States, 
dated February 9, 1 

» Recognized by oor 7 (f) Arizona contract of February 9, 1944. 

10 Recognized by par. 7 (g) Arizona contract of February 9, 1944. 

1 Considered as a minimum allowance which should be made for contingencies in estimating runoff in 
future and in operations under future conditions. Arizona assumes future operations over a 50-year period 
on basis of 100 percent efficiency and does not allow even an acre-foot for leeway. 


ADDITIONAL NOTES BY DEBLER 


12 Dowd used the term “assignments.”” These are the amounts apportioned by the Colorado River 
compact (see art. ITI, a, b, c, and f) 

13 These assignments are of “‘apportioned waters” only. 

“4 The figure of 3,800,000, although not in Dowd’s statement, was used in, and is essential to, an under- 
standing of the Bureau presentation appearing on p. 10 of the formal statement by P. E. Coe presented on 


February 28, 1951, 
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is The States are charged with the amount that any man-made development depletes the Colorado River, 
with the central Arizona project accordingly ¢ with the pro: diversion of 1,200,000 acre-feet, less 


the expected return of 123,000 acre-feet. 
1 Dowd assumed California, Ne Utah, and New rgd would always receive their full allotments, 


with Arizona to receive what is left. The discussion covers . 

1’ The central Arizona project report shows a present depletion of 893,000 acre-feet and an additional de- 
pletion of 1,408,000 acre-feet, or a total of 2,301,000 acre-feet for existing and authorized projects. These 
figures include 132,000 acre-feet of irrigation depletion occurring in the Parker, North Gila, and Yuma 
Valleys reflected in the virgin below Hoover Dam. The depletion chargeable should be 2,169,000 


acre-feet. 

The following is copy of statements made during the Eighty-first 
Congress before the Committee on Public Lands relative to amend- 
ments to the central Arizona project, suggested by Mr. E. W. Michael, 
president, Verde River irrigation and power district of the State of 


Arizona. 
Exuiir I 


(Material submitted by Verde River irrigation and power district) 


“AMENDMENT TO S. 75—E1egnty-First Coneress, SECOND SESSION 


“Add to line 13, page 2, after the semicolon, the following: ‘and to construct 
a dam, known as the Camp Verde Dam, in Sec. 1 and 2, T. 12 N. R. 5 E., Gila 
and Salt Meridian, at an elevation of not more than three thousand and one 
hundred and sixty-three feet above sea level, as heretofore surveyed by the Bureau 
of Reclamation ; and to provide for a diversion dam from the Verde River below 
Bartlett Dam, at a point not less than one thousand five hundred and twenty- 
feet above sea level, to run over to New River Dam site by constructing a canal, 
not less than one thousand five hundred and twenty feet above sea level, for that 
purpose ; also to construct a dam known as the New River Dam site in Sec. 35, 
T. 5 N. R. 1 E., Gila and Salt Meridian, at an elevation of not less than one 
thousand found hundred and seventy feet above sea level.’ 

“Add to line 10 of page 3 after the word, ‘Arizona,’ the following ‘other than 
the Verde River, as heretofore provided’.” 

The CHAIRMAN. That is the White amendment. At the time the bill reaches 
that point, the White amendment will again be considered. 

Mr. Murpockx. Do I understand, Mr. Chairman, that you have read this for 
the information of the committee to precede the statement we are about to hear 
and there will be time to debate the amendment afterwards? 

The CHarrMAN, That is right. 

This is done with unanimous consent without any prejudice to the rights of 
anybody. 

Mr. Handwerk, if you will give your statement as briefly as possible, and 
without objection we will give you consent to file a brief and supplemental state- 
ment in the record Jater. 

Mr. D’Ewart. Will the Bureau report be filed on this project? 

Mr. Murpocx. There is a report in the form of a letter. I will see that it is 
offered. 

Mr. HANDWERK. On that I may say that I did not know that the Bureau made 
areport. I understand that the Bureau of Reclamation was to make a report on 
this amendment. If such a report has been made we have not seen it yet and we 
would like to have a copy. 

The CHatrMAN. Mr. Clerk, will you find out for us? 

Mr. Murvock. The Bureau report consists of a letter not a formal report, which 
I shall Jater introduce. 

Mr. HANDWERK. At this meeting? 

Mr. D’Ewarrt. There is no engineering report on feasibility. 

The CHAIRMAN. NO, sir. 

Mr. D’Ewart. That is what I wanted to know. 

The CHAIRMAN. Go ahead, state your name and who you represent and then 
es brief statement with the understanding you may file a complete statement 
ater, 
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STATEMENT OF Ropert C. HANDWERK, ATTORNEY At LAW, WASHINGTON, D. ( 


Mr, HANDWERK. My name is Robert C. Handwerk, an attorney at law, Wash- 
ington, D. C. 

I appear here as attorney for the Verde River Irrigation and Power District of 
the State of Arizona. 

Mr. Mitrier. Your address is Washington, D. C.? 

Mr. HANDWERKE. Yes, sir. 

Mr. Miter. Are you a lobbyist? 

Mr. HANpWeERK. No, sir. I am not exactly a lobbyist. 

Mr. MItter. You are being paid to represent the irrigation company ? 

Mr. HanDwerk. Yes, sir. 

Mr. Mirier. You do not consider yourself a lobbyist? Have you registered’ 

Mr. HANDWERE. I registered, yes; I registered yesterday. 

Mr. Mricrer. But you do not consider yourself a lobbyist? 

I want the record straight. 

Mr. Wuirte. A parliamentary inquiry—is there a difference between a lobbyist 
and a paid attorney? 

Mr. Reppen. Mr. Chairman, let me answer that. There certainly is a differ- 
ence. 

The CHAIRMAN. I believe you practice law here and they asked you to repre- 
sent them and you have filed? 

Mr. HANDWERK. Yes, sir. 

Immediately after I was retained I filed my report on the law and registered. 
I suppose I am in this case a lobbyist and also an attorney. 

I would like to say that so far as appearing here as a witness is concerned, I do 
not appear in that capacity. However, Mr. E. W. Michael, the president of the 
Verde irrigation and power district, who is an old man, 81 years old, and who has 
for the last 30 or 40 years fought for the district to have their lands irrigated, is 
here as a witness and to testify, if it pleases the committee, if they want to hear 
him. 

So far as I am concerned, as an attorney at law, in the first place an attorney 
makes a bad witness and, in the second place, he should not be a witness for his 
client. However, so far as the permits are concerned in this case, I would say 
that all my information is hearsay. I am not from Arizona but I am glad to make 
a preliminary statement in connection with this amendment which I think should 
be made. 

The first thing that the members of this committee will want to know, and 
rightly so, is why is it that we are coming in here so late, as the gentleman has 
stated? 

I will make a statement as to that. 

S. 75 was first heard in the Senate and hearings were had and it passed the 
Senate last February. Now, my people who were landowners and farmers out 
in the State of Arizona were of the opinion right along and even up about last 
June, that the wording of this bill included the dams, reservoirs, and canals that 
they had sought for so many years. 

However, when their representative came to Washington, Mr. Michael, and 
took the matter up with the Interior Department, which department after all, 
will have to interpret this bill, if it is passed into law—he was told that the bill 
as it now reads, would not include them in it whatsoever. Therefore, it became 
necessary that some action be taken to offer an amendment. 

I took the matter up then with Mr. Murdock, the chairman of the subcommittee, 
and found that that subcommittee had already had hearings galore and that it 
was too late for us to appear there. 

Therefore, the only thing we could do was to offer this amendment before this 
full committee. 

We are not late in doing that because this is the first meeting you have had 
since the report of the subcommittee. 

Now, the Verde River irrigation and power district composes some 78,000 acres 
of land in the State of Arizona, more or less in the central part of the State. 
That land is not irrigated, or there is for cultivation only something like one- 
fourth of that area that has irrigation and that is under cultivation. 

Approximately three-fourths of that land in this district needs irrigation ; it 
needs water. They have been seeking water for many years and have never got- 
ten it. That land is not irrigated. It stands there. So water should be sup- 
plied to irrigate that land for the benefit of those landowners. 
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Now then this bill which is called the central Arizona project and which by its 
very name should include us geographically because we are in the central part of 
the State—stops exactly at our borders. And this bill, also, if you read the report 
of the Senate committee which I read last night, states that the other districts in 
Arizona, or the districts that will be benefited by this bill, already have ample 
water. I would not say “ample water,” but they have had water, and that this is 
to create a supplemental supply of water for those districts. 

That is all right. If they need more water they should get it. But our people 
never have had any, and we say that when a project like this is being sought for 
and a law requested to build such a project, which apparently is to take care of 
the water needs of Arizona for many years, there is no reason in equity or in any 
shape or form why this district should stand alone and not be included in the 
project. : 

Now, gentleman, geographically or physically I should say, the dams and the 
canals and reservoirs that we seek by this amendment would have to be devel- 
oped on the Verde River. 

In other words, even by the water, that is to be gotten from the Colorado River, 
that water could not be t! rown over into our land. In other words, this request 
is a development on the Verde River alone, and we feel that as long as the Gov- 
ernment is requested to spend money to put these huge projects up for the other 
irrigation districts, that it is about time that we also be included and that they 
spend additional money in order to create a project for us and from time to time 
the money will be paid off to the Government by water contracts so that the 
Government could not lose any money any more so than they could by creating 
the projects under this present bill. 

Mr. EnGie. Do you have a map of this area so we can see how the area relates 
to the whole picture? 

Mr. Hanpwerk. Yes, sir. I have a map here. It would be rather hard to 
show it to every member of the committee. 

What we propose to do is this: Here is the Verde River irrigation and power 
district right here, the green part. 

The Verde River runs here and empties into the Salt River. The proposition is 
to erect the Camp Verde Dam up here, for which they already have the water 
rights, and to have a diversion here and to run a canal to the New River Dam site. 
If that was built, all these lands here south of that proposed canal could be 
irrigated. 

They are now arid and nonproductive. The only water and irrigation that the 
district has is in the western part of the district which is being irrigated by 
pumps. 

Does that explain it to you? Would you like to see the map? 

Mr. Enere. This is not a diversion from the Colorado itself? 

Mr. HANDWERK. No, sir. 

Mr. ENGLE. It is a a separate internal project inside the boundaries of Arizona? 

Mr. HANDWERK. Yes, sir. 

Mr. EnGite. How much does it cost? 

Mr. HANDWERK. I could not answer that. I do not think Mr. Michael could, 
either. I do not think there has been an estimate made. Did you find out the 
cost of it? 

Mr. MicHaet, Yes, sir. 

Mr. Enete. I do not want to interrupt the continuity of your statement. I 
assume Mr. Michael will testify later? 

Mr. HANDWERK. Yes, sir. , 

If his time goes on my time, I had better stop talking. If the committee would 
like to ask the gentleman some questions I believe that I have outlined the pur- 
poses of the amendment. Mr. White has outlined the amendment for us, and 
any information we can give the committee we would be glad to give it. 

As the chairman said, we were not quite prepared to offer testimony this morn- 
ing because it went too fast. But we are going to do the best we can and submit 
any information that we can. 

Mr. Wuire. Mr. Chairman, as author of the amendment I would like to ask 
the witness a question at the proper time when he has finished his statement. 

The CHAIRMAN. That will be fine. We want to keep the questions and the 
statements within the 30-minute period. 

Mr. Wuire. I think I am entitled to that. 

The CHAIRMAN. Yes; you are the author of the amendment and you are 


entitled to that: 
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Mr. HANDWERK. I have also here another map. I believe I would like to cali 
this to the attention of the committee. We have another map here which shows 
the district, its boundaries; the green part over here shows the lands that are 
now under irrigation. The other part shows the land that is not under irriga- 
tion and that is nonproductive and more or less arid land. I would like to show 
that to the committee. 

The CHAIRMAN. Mr. White, do you want to ask questions now or after Mr. 
Michael testifies? 

Mr. Waiter. Am I recognized? 

The CHAIRMAN, Yes, sir. 

Mr. Wuire. Your name is what? 

Mr. HAnDWERK. Handwerk. 

Mr. Wuite. This project was started and the land was open land; the people 
moved on it in 1909, over 40 years ago? 

Mr Hanpwerk. Yes, sir. 

Mr. Wuire. You have proceeded immediately to get ready to irrigate the land; 
_, the Paradise Verde Water Users Association was organized back as far as 

14? 

Mr. HaNnpwerK. Yes, sir. 

Mr. Wuirte. In 1916 you filed for nonappropriated water on the Verde River? 

Mr. Hanpwerk. Yes. 

Mr. WHitr. How were they able to take the water away from you’ when you 
filed on the unappropriated water? What happened? Could not you finance 
the construction of the project? Was that it? 

Mr Hanpwerk. Yes, sir. 

Mr. Wuire. You filed on the water but you could not build the project because 
you could not afford it? 

Mr. HaNpwerk. Yes, sir. 

Mr. Wuire. As a matter of fact, in central Arizona there are three rivers, the 
Salt River, the Verde River, and the Gila River? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuire. The Salt River was utilized, its water was utilized and a very 
prosperous irrigation district has been authorized and is now in operation near 
the town of Phoenix, using the Salt River water? 

Mr. HANDWERK. Yes, sir. 

Mr. WuirTe. That is known as the Salt River irrigation district? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuire. It is a very influential district and there is considerable power 
generated in connection with that district, is that right? 

Mr. HANDWERK. Yes, sir; that is right. 

Mr. Wuite. The people went on this land ’way back in 1909 expecting that 
they would use the water out of the Verde River to irrigate this land. They 
have been paying taxes all these years to hold the land, waiting for the day when 
the water would be appropriated and put on the land, is that not right? 

Mr. HANDWEREK. Yes, sir. 

Mr. Wuire. And they are further upstream on:the Verde River than the people 
on the Salt River project? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuire. And it was logical that the water of the Verde River would be 
diverted and stored and put on this land because the Verde River was nearest 
to this area? 

Mr. HANDWERK. It goes right by this land. 

Mr. Wuire. And you have been diligent, that is, the people of the Verde 
district have been diligent in endeavoring to perfect the use of the water and 
appropriate the water and build up the irrigation district? They have been 
working continuously to do that, is that right? 

Mr. HANDWERK. Yes, sir and they are still doing that. 

Mr. Waite. In 1918 you organized the Verde irrigation district, is that correct? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuirte. In 1920 a contract between the district and the Secretary of the 
Interior was made granting the district right-of-way for the canals and things 
of that nature? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuire. That was done in 1920. Then you come down to 1922 and 1925 
and you voted a bond issue and advertised for bids? 

Mr. HANDWERK. Yes, sir. 
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Mr. Wuire. And you entered into a contract for the construction of the dis- 
trict with the Foley brothers? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuire. You did that in 1923, is that right? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuite. That is what the record discloses, 

But the Secretary, for some reason, revoked your right-of-way to the reservoir 
and the ground for the reservoir. He revoked the permission he had previously 
givento you. That was inthe year 1924. Is that a correct statement? 

Mr. HANDWERK, Yes, sir. 

Mr. Wurtre. There must have been some influence used on the Secretary to 
get him to revoke your right-of-way and take it away and that stopped your plan 
to carry through? 

Mr. HANDWERK. We assume so. 

Mr. Wuire. You do not know what happened but you know for some myste- 
rious reason they took the right-of-way away from you? 

Mr. HANDWERK. Yes, sir. 

Mr. MARSHALL. Mr. Chairman, the committee is not in order. 

Mr. MurDock. The point is well taken. The committee is not in order. 

Mr. Wuire- You still continued diligently and finally, when appropriations 
were made and big public works projects were instituted by the Federal Govern- 
ment, a delegation came to Washington and explained the matter to the Depart- 
ment here and they gave you an allocation of money, $6,000,000, I think it was, 
to start the construction project. How much money was given? 

Mr. HANDWERK. $4,000,000. 

Mr. Wurre. $4,000,000 was given as an initial allocation to start the work 
on the project. 

Mr. HANpWERK. That is right. 

Mr. Wuire. And everybody was happy that now at last the Verde district 
would be developed, water put on the land and it would be developed like other 
districts that were developed in the country. That is what you expected to do 
with the money? 

Mr. HANDWERK. Yes, sir. 

Mr. Wurre. But influences came into play and for some mysterious reason the 
Secretary of the Interior revoked that allocation. 

Mr. HANDWERK. And I understand that the Bureau of Reclamation approved 
that allocation. 

Mr. Wuirte, That is right. It was given to you by the Secretary of the Interior 
and you started the work and for some mysterious reason it was taken away 
from you. 

Mr. HANDWERE. Yes, sir. 

Mr. Wuire. And the water that should have come to the Paradise Valley was 
given over to the Salt River people? 

Mr. HANDWERK. Yes, sir, who already had quite a lot of water. 

Mr. Wuite. That is what actually happened? 

Mr. Hanpwerk. That is right. 

Mr. Wuire. And as a result of that there was a considerable increase in the 
generation of electric power on the Salt River side? 

Mr. HANDWERK. Yes, sir. 

Mr. Wuite. And maybe that was the main reason you lost the water on the 
land because it was diverted to the development of power? 

Mr. HANDWERK. We think so. 

Mr. Wuire. And since that time Phelps-Dodge have come to you and bought 
a lot of water that would replace the water that was put on this land. After’ 
they took the water away from the United Paradise Valley people, it was after- 
ward sold to the Phelphs-Dodge people. Is not that a fact? 

The Phelps-Dodge people now receive the water from the Salt River organi- 
zation? 

Mr. MicHaev. That is true. 

Mr. Warrte. They not only took the money away from you to stop the develop- 
ment of this project, but also sold water that could have been used for irrigation, 
to a mining company? 

Mr. MicHAet. That is right, and still to this day we have no water for those 
ands. 

Mr. Wuirte. And the people out there are still paying taxes in good faith, dry 
farming, and doing the best that they can without water? 

Mr. Micuaer, That is right. 
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Mr. Wuire. And if they had gotten their rights they would have gotten the 
water from the Verde River, because it flows adjacent to their land, but it was 
diverted and put on the Salt River project? 

Mr. MicHAet, Yes, sir. And if they are going to spend this a. for the 
central Arizona project, they should spend it for this. 

Mr. Wuite. You think then it is fair, that so long as the central Arizona project 
was authorized and set up—you think there should be an amendment in this bil! 
to authorize the project you submitted so that what remaining water was availa- 
ble in the Verde River you can have and put it on the land, where the people 
have worked since 1909 to get water? 

Mr. MicHart. Absolutely. 

Mr. Wuirte. That is all. 

The CHAIRMAN. Thank you very much. 

Mr. Crawrorp. I would like to ask Mr. Michael, and the attorney may answer, 
too, if he likes. 

The CHAIRMAN. I think he wanted to speak next. 

Mr. HANpDWERK. I think he might answer questions. 

The CHAIRMAN. All right, you can go ahead and make your statement, Mr. 
Michael. 

Mr. HANbDWERK. I do not think he wanted to make a statement. I made the 
statement for him. He will be glad to answer questions. 

Mr. Crawrorp. Mr. Michael, I think you indicated a while ago that you had a 
substantial understanding as to what this Paradise Valley Verde project might 
cost? 


STATEMENT OF E. W. MICHAEL, PRESIDENT, VERDE RIVER [IRRIGATION AND POWER DISTRICT 


Mr. MicHakEr, Yes, sir. We do have a substantial understanding of that. 
The Reclamation Department gave or made a thorough analysis of it and our own 
engineers as well. It will cost approximately $20,000. 

Mr. WHITE. $20,000? 

Mr. MicwHaet. I think they allocated about $18,000. 

Mr. HANDWERK. You mean million? 

Mr. Micwart. Yes, sir; million. 

Mr. HANpWerK. You mean $20,000,000, instead of $18,000? 

Mr. MicHAret. I mean $18,000,000, is about what it would cost. 

Mr. CrRAwrorp. And at one time you thought you could do it for $4,000,000? 

Mr. MicHAret. No; there was $4,000,000 allocated to start on the project. 

Mr. CrAwrForD. I think the attorney said something about if this project is 
built, if it is—if the bill is amended so it provides for it and in the event it should 
become law and the project should be built, that the Verde River irrigation power 
district would be willing to reimburse the cost. Did I understand you correctly° 

Mr. HANDWERK. Yes, sir. 

Mr. MitcHart. They will be willing to reimburse the cost, and I am sure that 
they will pay their bill off to the Government in shorter time than any irrigation 
district has heretofore any place. 

Mr. Crawrorp. I have not seen Mr. White’s amendment but does it carry the 
proper language to provide for this reimbursement? 

Mr. HANDWERK. No, sir. It does not. 

Mr. Wuirte. That is in the body of the bill. This is an amendment to be 
included with the bill. All provisions of the bill will apply to this. 

Mr. Crawrorp. That was to be my next question. Where in S. 75 is the 
language that will provide that this $18,000,000 or $20,000,000 will be reimbursed 

‘by the Verde River irrigation and power district? 

Mr. Wuire. They will enter contracts just like they do under all provisions 
of reclamation projects. 

Mr. Crawrorp. I am not talking about the contracts. If the language is in 
the bill I would like to have it pointed out to me. If it is not, I will go ahead 
with the questions. 

Mr. WHirTr. You will find it in the bill. The reclamation law provides that 
it will be reimbursed. 

Mr. CrawrForb. It is my understanding that this bill does not provide that 
the central Arizona project shall be reimbursed. 

Mr. Wurre. Read section 3 on page 5. 

Mr. Murpock. If the gentleman will yield, this central Arizona bill does pro- 
vide for reimbursement under reclamation law. 

Mr. Wuite. If you read line 11 on page 5 you will find it. 
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“* * * any other purposes served by the project which may hereafter be 
made nonreimbursable by law, the sums so allocated * * *” 

Mr. CRAWFORD. That is nonreimbursable. I want you to point out the lan- 
guage in the bill where the central Arizona project and the Verde project will be 
reimbursed. It is a very simple question. You gentlemen who are proposing the 
pill and supporting it ought to be able to answer a question like that. 

If you do not want to answer the question, it is all right. I will simply reach 
the conclusion that you do not propose to reimburse the taxpayers. The people 
in my district are interested in this district just as the people in Arizona are 
interested, 

Mr. HANDWERK. We will submit that reimbursement under our amendment 
should follow under the same lines and the same wording as the other project. 

The CHAIRMAN. As I understand you want to get in on the project and be on 
the same basis. 

Mr. HANDwERK. That is right. We are not asking for a hand-out. 

Mr. Crawrorp: But if the bill is a hand-out, you want to be treated the same 

way? 

Mr. HANpDWERK. This is not a hand-out. 

Mr. CrawrorD. The reason we ask these questions is that the committee 
print was put here just this morning. We will probably find some answers in this 
report. 

Mr. Wuirte. The gentleman will find all the answers to this questions if he will 
study the bill. 

Mr. CRAwrorp. If this project was built, will it take enough water away ‘from 
the central Arizona and the Salt River operations to cripple them? 

Mr. Micnaev. It will take no water from them because this is unstored water 
that goes to the ocean and there are no dams put on there. We want to dam that 
water and store the surplus water. We are not asking for any water that belongs 
to any other district. 

Mr. Crawrorp. Now, you have given me some information I did not have 
before. 

You mean to say by that, Mr. Michael, that there is a flow of water down the 
Salt River and on out to the ocean that central Arizona does not even catch? 

Mr. MicuakE.. That is right. 

I mean to say that very thing. 

Mr, Crawrorpb. I want to be clear on that. 

If I understand you correctly, you are testifying that there is a lot of waste 
water—I assume you have a rough estimate—that goes down the Salt River on 
to the ocean; is that correct? 

Mr. Micware.t. From the Salt River? 

Mr. CRAWrFrorD. Yes. 

Mr. MicHae.. No, there is not. The Verde River is the only river in the State 
of Arizona that wastes this water. 

Mr. CRAWForp. Which river? 

Mr. MicHaAre.. The Verde River. 

Mr. CrawrorD. Does the Verde River run into the Salt River? 

Mr. MicHak.. Yes, sir. 

Mr. CRawrorp. And there is no waste water out of the Salt River? 

Mr. MicnaAr.. But there are no dams to hold the Verde— 

Mr. CRAWFoRD. Wait a minute. 

The Verde River empties into the Salt River? 

Mr. Micwaet. Yes, sir. 

Mr. Crawrorp. Is there a lot of waste water going from the Salt River inte 
the ocean? 

Mr. MicHaet. No. It is floodwaters from the Verde that empties into the 
Salt during a flood. 

Mr. Crawrorp. That is what I am trying to find out. 

Mr. Micwae.,. During a flood there is. 

Mr. CrawForpb. So if you built a dam on the Verde and impounded the flood- 
waters, you would hold a sufficient amount of water back up in Verde to irrigate 
your Paradise Valley area? 

Mr. MicuArew. That is right. 

Mr. Crawrorp. And not in any way interfere with the irrigation flow or the 
power which now goes from the Verde into the Salt and on down? 

Mr. MicHarwu. That is right. Not interfere with any other District. 

Mr. CrawFrorp. Then under what conditions did the Department of the Interior 
or whoever it was, take the water away from you in the first instance? 
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Mr. MicHaret. Why did they? 

Mr. CrawForp. Yes. 

Mr. MicHaet. Well, I think this pamphlet I have here would probably exp!:in 
it in two paragraphs better than I could. I would rather have someone else 
read it. 

The CHAIRMAN. Can you furnish that for the record? Your time is about up. 
Without objection you can put that in the record there. I do not want to cu 
you off, but the time is up and it cannot be extended except by unanimous consent. 

(The information referred to is as follows :) 


“Re 8. 75, Eighty-first Congress, second session. 


“ADDITIONAL FACTS AND INFORMATION IN SUPPORT OF PROFFERED AMENDMENT hy 
VERDE RIVER IRRIGATION AND POWER DISTRICT 


“To the Whole Committee on Public Lands: 

“The main purpose of offering this amendment is to provide urgently needed 
irrigation water for some 78,000 acres, net, of land in the Verde River irrigation 
and power district in Arizona. Likewise, as reported on this bill by the committee 
in the Senate, the welfare and livelihood of the landowners in the Verde River 
are dependent upon the adoption of the amendment. As the matter stands now, 
there is a very unjust discrimination against the Verde district in the failure to 
include it in the Central Arizona project. No one can justly argue that the bill 
should pass without this amendment, and thus leave the Verde district without 
irrigation facilities for a substantial part of its lands. Such discrimination would 
only lead to ill feeling, discontent and would be most unfair, especially so when, 
as shown by the Senate committee’s report on the measure, the lands comprised 
in the central Arizona project already have irrigation facilities and merely want 
to supplement their present supply. The district does not desire any water from 
the Colorado River. 

“A map showing irrigation developments in the vicinity of Phoenix, Ariz., and 
containing information as to storage on the Verde River, etc., is attached hereto 
as exhibit A [placed in committee files]. 

“A map showing approximately the amount of land now being cultivated in 
the Verde district, marked in green, and the balance in white, not under cultiva- 
tion, is attached as exhibit B [placed in committee files]. 

“A historical synopsis of the effort made by the district to secure water for 
irrigation is attached as exhibit C. 

“A runoff of the Gila, Verde, and Salt Rivers in Arizona from 1889 to 1933 is 
attached as exhibit D. 

“Comparative figures on the stream flow and storage on various rivers in 
Arizona, with especial attention to the Verde River, is attached as exhibit BE. 

“A list of the landowners in this district residing in other States is attached as 
exhibit F. 

“Date September 1, 1950. 


“Respectfully submitted. 
“E. W. MIcHAEL, 


“President, Verde River Irrigation and Power District.” 
VERDE RIVER IRRIGATION & POWER CO., PHOENIX, ARIZ., HISTORICAL SYNOPSIS 


1909: Lands opened for entry. 

1914: Paradise Verde Water Users Association organized (voluntary). 

1916: Filed on unappropriated waters of Verde River. 

1917 : Petitioned United States Reclamation Service to build project. 

1918: Paradise-Verde irrigation district organized under State irrigation laws. 

1919: Preliminary plans for construction made and rights-of-way applied for. 

1920: Contract between district and Secretary of Interior made granting 
district rights-of-way conditionally. (SRWWUA were asked to join contract, 
but refused. ) 

1921: District approved by reclamation engineer of General Land Office for 
96,000 acres. 

1921 : District purchased surveys of Horseshoe Reservoir on Verde River from 


Water Users Association. 
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1922: District completed surveys and plans for development. 

1923 : District granted extension of time to finance by Secretary of the Interior. 

1923: Voted bond issue and advertised for bids. 

1928: Entered contract for financing and construction of district with Foley 
Bros. 

1924: Rights-of-way granted revoked by the Secretary of the Interior. 

1925 : Mandamus suit against the Secretary of the Interior. 

1926: Negotiations with water users. 

1927: Verbal agreement with water users reached. (Agreement signed by di- 
rectors of Verde district August 6, 1927.) 

1928: Agreement ratified by district shareholders. (Time extended for water 
users’ ratification by district.) 

1929: Agreement voted down by Water Users Association December 17, 1929. 

1930: District reorganized January. 

1930: District program backed by civic organizations in Arizona, February 
and March. 

1930: District regranted its rights-of-way by the Secretary of the Interior 
June 30, 1930. 

September 2, 1930: Commissioner of GLO orders approval of district's rights- 
of-way application noted on GLO files of Phoenix. 

September 2, 1930: Chief Engineer Bailhache authorized to redesign district's 
dams and structures. 

September 2, 1930: Board authorizes sale or disposal of district-authorized 

23,000,000 bond issue. 

September 2, 1930: Authorizes district’s counsel to institute legal proceedings 
to obtain judicial examination and determination of the present legality of the 
bond issue authorized in 1923. 

April 7, 1931: Board authorizes Cannon Bros. to drill-test diversion-dam site. 

November 3, 1931: Board authorizes continuation of temperature recordings 
in Verde district. 

December 4, 1931: Bartlett authorized to cooperate with the engineers of 
Colorado River Commission on their location of canal lines in vicinity of Camp 
McDowell. 

February 2, 1932: Bartlett authorized to restake portions of district excursion 
lines where about to be lost through decay of stakes. 

February 2, 1982: Board employs Ralph A. Pierce, hydrographer, to report 
upon the available water supply of the district. 

November 3, 1933: Verde project approved for $18,912,000. Construction and 
$4,000,000 allotted to Reclamation Service to begin work. 

November 15, 1933: Reclamation engineer L. J. Savage shown Camp Verde 
Dam site by Mr. Bartlett. 

December 1, 1933: E. W. Michael appointed manager of the Verde district. 

December 8, 1933: Board authorizes completion of water-rights application 
and payment of filing fees by warrant. 

December 1933: Reclamation Engineer R. B. Williams sets up project offices 
in Professional Building. District moves offices from the Security Building to 422 
Professional Building. 

February 6, 1934: Board lays special assessment of 50 cents per acre upon the 
district and pledges same to the Valley Bank for a cash loan of not to exceed 
$20,000 to complete water filings and clear away contracts for construction by 
Foley Bros., ete. 

August 1934: Engineer R. B. Williams makes adverse report on the Verde 
project. 

October 2, 1934: Government rescinds its loan on the Verde project. 
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Runoff of various rivers, by years 
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539 
016 
361 
369 
147 
186 
817 
O77 
404 
421 


685 
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SALT RIVER AT ROOSEVELT 
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1No data availiable. 
NOTE.- 


Discharge, 
acre-feet 
1, 026, 737 
1, 362, 085 
1, 738, 770 
168, 499 
789, 423 
245, 453 
923, 420 
393, 559 
826, 797 
280, 273 
251, 183 
153, 394 
477, TOA 
211, 498 
253, 679 
240, 863 
, 226, 470 
545, 000 
075, 300 
, 102, 800 
032, 900 
388, 468 
848, 468 
515, 138 


—-Above rivers in Arizona. 


1926 ‘ 
a 
inte ciation —aep— pence 
| ares 

1930... 


45 years 
Average____- 
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Discharge, 
acre-feet 
408, 910 
725, 950 
1, 598, 200 
2, 481, 100 
734, 240 
409, 670 
447, 710 
, 466, 034 
560, 223 
773, 022 
942, 137 
593, 046 
373, 630 
808, 478 
982, ie 
326, 5 
482, 431 
515, 451 
856, 018 
, 204, 392 


37, 323, 011 
"399" 400 


Verde River irrigation and power district—Some comparative figures on stream 


flow and 





Gila at Gillespie Dam 

Gila minus Salt and Verde 
Salt at junction of Gila 
Salt at junction of Verde 
Verde ; 

Agua Fria 

Colorado River at Yuma 


storage on 


| Annual aver- | 
| age flow 


| 


| Acre-feet 
| 2, 205, 000 
| 822, S00 
1, 382, 200 
827, 000 
555, 200 240, 


118, 930 
17, 000, 000 


[To be submitted as evidence excerpt] 


Total storage 


Acre-feet 
3, 476, 
1, 285, 000 
2, 012, 800 

, 722, 800 214 


178, 
35, 476, 


Storage 
runoff 


| Percent 

300 158 
156 
145 


000 43 
500 115 
300 209 


With the association using their proposed Verde River Reservoir to increase 


their per-acre supply, 


thereby using the most possible of the Verde River flood- 


waters, water would have been wasted through the spillways in the following 


years and amounts: 


ERA Ie ect eee eer EEE TENN ES get Ae A Castel Fag COM. Daw a 


1906 
1907 


1910 
1911 


1917 
1918 


Acre-feet 
700, OOO 
500, 000 
500, 000 
200, 000 
100, 000 
200, 000 
500, OOO 
200, 000 
100, 000 
700, 000 
100, 000 
100, 000 
100, GOB 
100, 000 


Nore.—A grand total of Verde River floodwater of 4,100,000 acre-feet wasted 


into the Gulf of California ; 
80804—51—-ser. 2 


used by no one. 
, pt. 2——16 
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Verde River irrigation and power district—Landowners residing in— 
ARKANSAS 


Roberts, Lillie M. High, Meyers 
Roberts, Garret W., Meyers 


CALIFORNIA 


Bordeaux, Russell, 3000 Twenty-third Avenue, San Francisco 

Bowen, Ruth L., 4133 Kerckhoff Street, Fresno 

Burrows, Madelene E., 2940 Thirty-ninth Street, Sacramento 

Byers, Adelbert N., 12505 Greene Avenue, Venice 

Brown, Jeanette, Mabel H., Muriel E., Jessie F., 1223 Garden Street, Santa 
Barbara 

Cudney, Paul R., 1501 Orange Avenue, Coronado 

Donald, Trilla B., 3160 La Suvida Drive, Hollywood 

Etris, Stephen B., 132 West Highty-first Street, Los Angeles 

Gregg, Esta D., 2309 F Street, San Diego 

Goodman, Ben, 607514 Pickford Street, Los Angeles 

Henderson, Edith B., 602 North Palm Drive, Beverly Hills 

Hazelfeld, Kenneth W., 1208 East California Avenue, Glendale 

Hites, Vincent F. and Maurine M., 7410 Richland Street, San Diego 

Hall, Edward Norman, 215 South Reno Street, Los Angeles 

Herman, W. A. and Bernice, 315 East Walnut Avenue, El Segundo 

Krell, Henry and Lois, 2455 West Avenue, Los Angeles 

McMahan, Frank M. and Alice C., 1244 Cypress Avenue, San Diego 

McBryde, Virginia C., 1550 West Twentieth Street, Los Angeles 

Mahoney, Irene, care of Irene Henly, 859 Warfield Avenue, Oakland 

Ryckman, Charles William and Josephine Marie, Route 2, box 335, Escondido 

Ryan, Nina E., 2123 Verdugo Road, Montrose 

Schwartz, Elizabeth, 721 South Bonnie Brae, Los Angeles 

Schwartz, Ruth, 191 Glen Summer Road, Pasadena 

Schwartz, Rose, 2135 Fairpark Avenue, apartment 204, Los Angeles 

Samuelson, Samuel, 645 P Street, Fresno. 

Tuffree, Harry D., post-office box 95, Yorba Linda. 

Sutton, Clifford G., 11580 Sunset Boulevard, Los Angeles. 

Willitis, Frances, care of A. C. Leggett, route 1, box 630, Oxnard. 

Williams, Marvin Roscoe, route 2, box 335, Escondido. 

Weiss, Williams C., 1330 M. Harper Avenue, Los Angeles. 

Williams, Mary Louise, 532 West Grape Street, San Diego. 

Shields, Wilmer B., 2878 Fir Street, San Diego. 

Humprey, Fred L., 355 Santa Clara Avenue, San Francisco. 

Erickson, Jennie E., 547 South Seventh Street, San Jose. 

Josselyn, Talbert, post-office box AH, Carmel. 

Jackson, Albert H., 1827 Barnett Route, Los Angeles. 

Grimmell, May S., 1787 Ocean Front, San Diego. 

Ludwig, Alfred P., 3724 Kite Street, San Diego. 

Morris, Ruth Agnes, post-office box 135, Colton. 

Stokes, Mildred H., post-office box 135, Colton. 

Hale, Charles C., Colton. 

Williams, Mary Louise, 532 West Grape Street, San Diego. 

Shaughnessy, Mary, 834 Bush Street, San Francisco. 

Fletcher, C. G., 840 Van Ness Avenue, San Francisco. 

Miller, Charles Burton, 280 A. Esperanza, Long Beach. 

Maurer, Lafayette H. and Gladys G., 5534 Cerritas, Long Beach. 

Colligan, Coralee E. and Myies Anthony, 814 Alma Real Drive, Pacific Palisades, 
Los Angeles. 

Wilson, William F. and Louise Daic, 1454 South Holt Avenue, Los Angeles. 

Penn, Georgia, 3432 Kelton Avenue, Los Angeles. 

Anderson, C. 8S. and Anna T., 1105 Architects Building, Los Angeles. 

Reeves, J. Walter, 756 East Broadway, Los Angeles. . 

Lloyd, Mrs. Etta, 6211 Eighth Avenue, Los Angeles. 

Rust, Harry G. and Lucille M., 6160 York Boulevard, Los Angeles. 

Cockinos, Georgia M., 3432 Kelton Avenue, Los Angeles. 

California-Arizona & Santa Fe Railroad Co., 121 East Sixth Street, Los Angeles. 

Haggard, A. D. and Alice, Esparto. 

Thornton, Lena L., route 1, box 1077, El Cajon. 
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Frink, Ollie Jo Wein, 3720 Meier Street, Venice. 

Frye, Clara O. Reuter, care of Clard O. Stewart, box 741, Boron. 

Bickell, Grace Fisher, box 979, La Jolla. 

Craig, Alma, 3174 West Cypress Street, Glendale. 

Fields, Catherine, 969 Curtner Avenue, San Jose. 

Owens, James and Mary, 1544 Truman Street, Richmond. 

Hinton, Kenneth P., route 1, box 70, Palm City. 

Shoemaker, Louis H., 1415 Ocean Avenue, Santa Monica. 

Bradstreet, Milton B. and Eleanor B., 111576 Sunshine Terrace, North Hollywood. 
Reed, Harold E., 217 Cleo Street, Laguna Beach, 


CONNECTICUT 


MeCall, Leo H., Sturges Highway, Westport 
Star, Eileen M., 81 Union Street, Norwich 


COLORADO 


Simpson, C. Floyd, post-office box 435, Arnado 
Stephenson, George F., 501 Seventeenth Street, Denver 
Fought, John P., 1724 South Lafayette, Denver 

Bittner, Charles M., box 38, Aurora 


ILLINOIS 


Bell, Harry E. and Peters, 9214 South Elizabeth Street, Chicago 
Ellingson, Leah Cole, 716 Hinman Avenue, Evanston 

Dennehy, John I., 327 South La Salle Street, Chicago 

Tuttle, Darthea R., 681 Valley Road, Glenco 

Gregorie, Thomas H., 3540 North Lakewood Avenue, Chicago 
Sterchi, Eda E., 214 South Fair Street, Olney 

Kenney, Hugh D. and Mary, 1423 Merchandise Mart, Chicago 
Layden, Michael J. and Virginia, 5416 Washington Boulevard, Chicago 
Manley, W. S., 216 South Lombard Avenue, Oak Park 
McCormick, Fowler and Anne, 30 North La Salle Street, Chicago 
Sanders, Rudolph P., 2034 Lincoln Avenue, Chicago 

Stampe, John Harold and Wilma, Shipman 

Strong, R. A., Earleville 

Werre, A. W. and Emma, Steeleville 


INDIANA 
Knecht, Kar] Kae, 31 Adams Avenue, Evansville 9 
Iowa 


Eitel, Mabek H. and Hill, Banese C., 1565 Alta Place, Dubuque 
Glass, L. L. and Raymend, Sac City 

Jepson, P. J. and Lola A., 706 South Fifth Avenue, West Newton 
Decker, Charles R., care of Decker Manufacturer Co., Keokuk 
Nelson, Edward E., Allerton 


KANSAS 


Carlson, Arthur F. and Hazel L., Box 515, Almona 

Meng, Car! L., Gardner 

Kennedy, Jesse E., 619 South Water Street, Wichita 2 

Van Y, Earl E. and Virginia, 1440 South Broadway, Wichita 


KENTUCKY 


Bush, Frank P., 408 West Main Street, Louisville 
Wray, Cordelia Esther Ross, éare of Bank of Middleton, Middleton 


MISSOURI 


Barrett, Nellie L., care of F. W. Collins, Skidmore 
Betsch, Ida, 4301 Forest Park Avenue, St. Louis 
Collins, George W., Skidmore 
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Daves, Margaret Mudd, 4515 Maryland Avenue, St. Louis 
Eckenroth, A. E., 5414 Valtimore Avenue, Kansas City 2 
McRuer, William G., Parkville 

Nichols, B. M., 537 Maple Street, Poplar Bluff 

Neihaus, Emma B., 4301 Forest Park Avenue, St. Louis 

Ven Dusen, Robert and Katy, 7436 Zephyr Place, Maplewood 


MINNESOTA 


Hoopper, Frank F., 500 Harvard Street, Minneapolis 14 
Lonsdale, Georgia B., care of Van Duser Harrington Co., Chamber of Commerce 
Building, Minneapolis 
MONTANA 


Bucklin, Frank W., Redstone 
MAINE 
Sewall, Summer and Helen Ellena, 411 Front Street, Bath 
MICHIGAN 


Hooper, Emmett T., 2391 Parkwood, Ann Arbor 
Cheney, M. B., 218 Beresford Avenue, Highland Park 
Knudsen, Arthur K., 209 East Lenawee Street, Lansing 
Boyd, James H. and Jeanette F., Clayton 


NEVADA 
Snyder, Fred, Carson City 
NEW YORK 


Anderson, Elizabeth H., 171 Madison Avenue, New York City 
Ashworth, George T., 550 Park Avenue, New York City 21 
Havighurst, Richard A., 148 Fayette Avenue, Kenmore 17 

Eldean, Margaret R., 670 Fifth Avenue, New York City 19 
Megyesi, Peter, 6404 Park Avenue West, New York City 

Pool, Stephen C. and Anna B., 237 Merrill Street, Rochester 
Owen, Sidney and Clara A., 73 Colonial Avenue, Warwick 
Rockefeller, J. Sterling, 52 Wall Street, room 2610, New York City 


NORTH CAROLINA 


Burnell, Gladys Lowder, 606 Greene Street, Greensboro 
Burnell, John W., 606 Greene Street, Greensboro 


NEW MEXICO 


McCorquodale, J. H. and M. E., 886 West Hickox Street, Santa Fe 
Reiland, Charles J. and Mary, Box 304, Las Cruces 
Schmidt, Vera, 835 Narmijo, Las Cruces 


NEW JERSEY 


Naber, Louise, 61 North Arlington Avenue, East Orange 
Mahon, Wm. J. and Charlotte, 309 Union Viaduct, Jersey City 
Marshall, Daniel, Route 1, Box 447, Toms River 


4 OREGON 
MaClaren, Wm. H. and Jesse M., Route 1, Box 292, Clackmas 
Bowe, Charles 8S. and Christal B., Parksdale 
Hoftsteadt, Fred, Box 73, Bandon 

OHIO 

Hilker, Ella, Route 8, Hamilton 
Folkman, M. L. and Pearl, 3310 Elsmere Road, Shaker Heights 20 
Barlow, Daniel W. and Viriginia M., 917 Main Street, Caldwell 
Gardner, Edna, 1097 Garner Boulevard, Barberton 
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OKLAHOMA 
Collins, Frank W., Skidmore 
Brier, Edith M., Perry 
Mailes, John F. and Pearl, Box 3275, Glenpool 
Nieschmidt, Ernest A. and Bertha Gail, 204 Hightower Building, Oklahoma City 
Peck, Okie, 147 North Quebec, Tulsa 
Tarpley, John D. and Minnie, R. F. D., Elk City 


PENNSYLVANIA 


Martin, Lolah, 728 Thompson Avenue, Donora 
Snyder, Roy, R. D. 1, Box 419, Alliquippa 

Michael, O. O., P. O. Box, Donora 

Kuhn, Albert E., 3900 Evergreen Road, Pittsburgh 
Pickerell, Clara M., 1534 Westfield, Pittsburgh 
Agresti, James, 222 Franklin Avenue, Aliquippa 


TEXAS 


Blount, S. Allen and Lela, 1200 Montana Street, El Paso 
Wilmoth, Grover C., Jr., 3025 Louisville Street, El Paso 
Stumpff, Guy J., Box 7141, Dallas 

Miller, Marvin H., 2104 Main Street, Lubbock 


VIRGINIA 
Hoyer, Herbert, W., United States Army Band, Fort Myer 
WEST VIRGINIA 


Carturile, Mrs. Oscar, 3528 Riverside Drive, Huntington 
Michael, Dr. Guy, Parsons 
Michael, Mr. Rachael, Belington 


WASHINGTON 


Salter, Mabel Fay, 8102 Latona Avenue, Seattle 
Peterson, Otto and Gertrude R., Marblemount 
Harrington, Byron C., 41 South Clinton, Walla Walla 


WASHINGTON, D. ©. 


Electric Workers Benefit Association, care of BE. J. Jones, 1200 Fifteenth Street, 
NW. 
White, George Elwood, 4421 Third Street, NW. 
WISCONSIN 


Carl Miller Co., Station C., Milwaukee 
Mr. Belle G. Myhre, 1040 Carrington Street, Janesville 


WYOMING 


Harry Robertson (do not know exact address) 


Mr. Enoie. Mr. Chairman, it is my understanding that the Bureau of Recla- 
mation report will be furnished. 

Mr. Murpock. Mr. Chairman, I think this letter ought to be read immediately 
following the statement of the witness for the information of the committee. 

Mr. Enete. I ask you for unanimous consent that it be read. 

The CHarRMAN. The clerk will read it. 

The CLerK (reading) : 

DEPARTMENT OF THE INTERIOR, 
BuREAU OF RECLAMATION, 
Washington 25, D. C., August 22, 1950. 
Hon. Ernest W. McFArLanp, 
United States Senate, Washington, D. C. 

My Dear Senator McFArRLAND: Thank you for sending us with your letter of 
— 26 the draft of amendment to 8S. 75 which has been prepared by Mr. E. W. 
Michael. 
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The amendment which has been proposed contemplates the construction of 
works which are not covered by the central Arizona project report. Were it to 
be adopted, it would increase the cost of the central Arizona project by an inde- 
terminate amount. Whether this increased cost would be accompanied by a 
commensurate increase in repayment ability is, to say, the least doubtful. It is 
also very questionable that the proposed works would make available to the 
central Arizona area a substantial net increase in its water supply. I regret 
that, without more complete information than is now available to me, I eannot 
recommend adoption of the proposed antendment at this time. 

Please call on us if we can furnish any further information to you about this 
matter. 

MICHAEL W. Straus, Commissioner 


FAVORABLE Reports UPON THE VERDE RIVER IRRIGATION AND POWER District Have 
BEEN PREPARED 


BY GOVERNMENT ENGINEERS 


Leslie Gillette, for G. L. O., from Santa Fe, N. Mex., 1917. 

Homer Hamlin, report on water supply, Salt River Valley Waters Users Asso- 
ciation, September 1919. 

J. L. Savage, on engineering structures of Paradise Verde irrigation district, 
August 1921. 

C. W. Wells, examination and approval of district, June 1921. 

H. T. Cory, report on Salt River Valley Water Users Association project October 
1927. 

Williams, report on Salt River Valley Water Users Association. 


BY PRIVATE ENGINEERS 


George W. Sturtevant, May 1918. 

F. A. Noetzli, April 1920. 

A. L. Harris, May 1920. 

J.B. Lippincott, November 1922. 

Thebo, Star & Anderson, December 1922. 

Wm. H. Becker, additional power, May 1923. 

Caldwell & Richards, September 1923. 

John G. Bailhache, September 1923. 

2arsons, Clapp, Brinkerhoff & Douglas, September 1924. 

John G. Bailhache, supplemental report, March 1929. 

R. A. Pierce, water supply, July 1932. 

Caldwell & Richards, district application before RFC., 1933. 

R. G. Baker, report on water and power district, August 1934. 

Report on the geology of the reservoirs and dam sites to be utilized in the pro 
posed development of the Verde River, Ariz., by Hyde Forbes, engineering 
geologist, March 1930. 


Verde River irrigation and power district, financial schedule and amortization of bonds 
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ExHisit J 
(Material submitted by Sidney Kartus, of Phoenix, Ariz.) 


2107 SouTH FIFTEENTH PLACE, 
Phoeniz, Ariz., March 29, 1951. 
Hon. JoHN R, Murpock, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN Murpock: I am enclosing herewith brief and statement 
for insertion in the record of the hearings now being held before the House Pub- 
lic Lands Committee on the central Arizona project bill. 

With some 9 or 10 million acre-feet or more of Colorado River water now 
wasting into the Gulf of California annually, over and above all waters from 
that source which California takes or wastes in excess of her lawful rights, jt 
is anomalous to suppose that water is not physically and legally available at 
this moment to store and divert to the interior of Arizona in ample quantities 
to justify a reasonable and economic self-liquidating project for this purpose. 

Immediate construction work, employing all the time-saving advances of 
modern engineering, should begin on such project at the earliest possible moment 
to forestall the possibility of a blow to the economy of Arizona from which we 
might be long in recovering. 

It is the purpose of the enclosed brief to set forth the actual reasons for this 
anomaly and how it can be remedied. We need say no more on how badly Arizona 
needs water, but there is much to be said on how to get it. 

What is necessary is to show the action or conditions of the past and the pres- 
ent which today stand between Arizona and obtaining Colorado River water 
without further delay, and with equity to all States of the river basin. 

Actions taken in the past with the idea of the general progress which turn out 
to be a hindrance instead can well be reconsidered to the general advantage 
which this brief is intended to serve. 

This transmittal letter is hereby made part of my brief and statement, and it 
is respectfully requested that this letter be inserted in the record of the hearing 
at the head of the brief. 


Sincerely yours, = 
SIDNEY KArRTUS. 


BRIEF AND STATEMENT REGARDING CENTRAL ARIZONA PROJECT BILL SUBMITTED BY 
SIDNEY KARTUS OF PHOENIX, ARIZ., ON MARCH 29, 1951 


I. WATER RIGHTS 


Although the central Arizona project bill, better known as 8. 75 in the past, is 
now before Congress for the fourth time, title to the use of Colorado River water 
is still the basic question in this matter. 

That question revolves around differing interpretations of the Santa Fe com- 
pact between the Colorado River Basin States to which the bill is subject as to 
water allocations. 

This compact is an agreement which is understood to mean one thing by one 
State’s officials and to mean something else by another's. It has been ratified 
and signed when different conditions not specified or considered could change the 
meaning of the terms as to amount of water each basin and States within each 
basin might receive. Formulas to clear up methods to be used in allotting water 
were not given. 

In other words, the compact is an instrument not understood but by which 
all signatory States are considered to be bound irrespective of fact. 

By no stretch of the imagination can an instrument forging an agreement 
be valid unless there is actual agreement in the amounts, which cannot be 
measured by two entirely different formulas and be the same. On the most 
vital point of this agreement there is no agreement. 

The next question seems to be: Who can decide what were the intentions of 
the signers of the compact? Also, can the Supreme Court make the compact 
valid? 

We know that officials of Arizona have upheld the compact as a protection to 
the rights of Arizona to the use of waters of the Colorado River in recent years. 
They declare that this bill will get Arizona into court. 

There can be but one answer: The compact must be cast aside, or the courts 
must decide the formula to be recognized in the division of the right to use the 
waters of this stream. 
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Of these two alternatives, only the first is practical. The compact must be cast 
aside. The several suits involving it have settled nothing, and after 29 years 
the compact is as much a source of contention as it was in the beginning. 

Congress has the undoubted right to give the consent of the Federal Govern- 
ment to be sued. But the consent of Congress is not necessary to a suit to settle 
water rights between the States. This is proven beyond question by the numerous 
decrees which the United States Supreme Court has handed down in such 
cases. 

he High Court cannot make the compact valid against any signatory State 
which should withdraw from it. An interstate compact is not a Federal statute, 
as the Court has already ruled. 

Thus we have in the Colorado River compact an agreement in which no one 
agrees and which can be cast aside no matter how it may be judicially inter- 
preted. A State such as Arizona which is denied water under the compact has 
no inducement either to remain a party to it or to aid other States in the inter- 
pretation of an instrument which gives to them what is rightfully Arizona's. 

The compact forbids the reclamation of new land in Arizona and has proven 
an insuperable obstacle to the rescue of lands already reclaimed and now short 
of water. Another suit to interpret the compact under this bill would prepare 
Arizona in every way for more delay and less water from year to year, which will 
not forestall economic disaster. That Arizona in 1934 lost the decision in a case 
of this kind should be notice of long standing that any litigation to protect Arizona 
must be of a different character. 

There can be and should be instituted in the Supreme Court a proper gen- 
eral adjudication suit. The first step in the protection of Arizona’s water 
rights and filings is the quieting of title to the use of that water through 
such a suit joining all States and parties concerned. 

The beginning of construction work on Colorado River projects in Arizona 
will form the basis of a contest by any contenders adverse to this State. It 
is not and never has been necessary to go to Congress for an act in order for 
there to be a justiciable issue, as the people of Arizona can provide it at any 
time by the smallest amount of work on our canals. 

We will then see how quickly the Supreme Court will take jurisdiction and 
that Congress will step aside. 


Il. IRRIGATION AND POWER 


It is understood that California is arguing for authorizing Bridge Canyon 
Dam separately as a power project and abandonment of the irrigation phase of 
the central Arizona project. 

That State may believe such separation to be greatly to its advantage with 
respect to the Colorado River. But this theory finds no support in the laws or 
customs of the western irrigation States which hold reclamation to be a higher 
use of water than power. That is to say, power must be used to make irrigation 
possible and not to cause its abandonment. 

Nevertheless, the State of California has seen fit to oppose even the minor 
subsidy of power for irrigation proposed under the central Arizona project. 
It apparently desires the separation of irrigation and power to be complete 
and irrevocable so far as Arizona is concerned. This of course would preclude 
any irrigation development of consequence in Arizona from the Colorado River 
by making it impossible to finance. 

It may be within the province of the State of California to follow such a policy 
within its borders. But it is not within the province of that State to impose 
such a policy on sites and waters within the borders of Arizona. 

It is true that under the central Arizona project plan, the theory is accepted 
that power should be a paying partner of irrigation. But this does not go 
far enough. ; 

Under State and Federal laws, power is not a paying partner with the equal 
status that partnership confers. Irrigation, as pointed out above, is recognized 
as a higher and superior use of water. Where they occur in combination on 
reclamation projects, power is an assistant, not a partner. 

The central Arizona project calls for a fractional or small subsidy of power 
for irrigation in Arizona. This will limit reclamation development of this 
State in direct ratio to the subsidy. 

The State and people of Arizona are entitled to a full subsidy of power 
for irrigation from works on the Colorado River within the State. 

Nor does the central Arizona project go far enough with respect to irri- 
gation. It calls for supplemental water only for rescue of most but not all 





830 CENTRAL ARIZONA PROJECT 


Arizona lands cultivated in the past and now seriously short of water, and 
which can be reached by Colorado River water or exchanges for the same. 

It should be realized that the proposition of diverting Colorado River waters 
to the interior of Arizona is nothing new. 

The original rights for such were filed on in 1923, and initiated even earlier. 
They cover supplemental water for all cultivated lands needing it, and aiso 
the reclamation of vast new acreages in Arizona now desert. They combined 
irrigation and power in a unitary, all-gravity development, with irrigation 
superior and power revenues to pay the costs of maximum reclamation. 


Ill, MAXIMUM PROPER DEVELOPMENT 


Up to this time Congress has held up the central Arizona project bill on the 
ground that there is no clear title even to supplemental water for Arizona under 
the terms of the Santa Fee compact to which the bill is subject. 

The Arizona Legislature can remove this obstacle to congressional assistance 
by rescinding its 1944 ratification of that agreement. 

But let us realize that the 1,100-foot Parker pump lift central Arizona project, 
even if authorized by Congress and constructed, falls far short of the just rights 
of Arizona and the maximum proper development and conservation of the water 
resources of the entire Colorado River system. 

On the other hand, all conservational and equitable principles are complied 
with by the Arizona water filings referred to above. These water and power 
filings were made beginning in 1923 by Fred T. Colter as trustee for and on 
behalf of the State of Arizona and water users under said projects, including 
some 40 dam and canal sites in the Colorado River system. 

Principal features are the Glen Canyon and Bridge Canyon Dams, all-gravity 
canal, or alternate Marble Gorge-Verde Tunnel projects to develop several million 
acres and electrical horsepower, the irrigation and power being combined, with 
irrigation superior and power revenues to pay for maximum irrigation. Power 
produced will several times overpay cost of the entire development. 

These filings have been kept up with legal due diligence, and municipal irriga- 
tion and power district thereunder is being completed. Loan applications for 
financing and construction have been submitted. Soil surveys have been made of 
some 4,500,000 acres, dam sites drilled, canal and lateral lines run, and other 
engineering work for this undertaking carried to an advanced degree of 
completion. 

The central Arizona project essentially proposes to use only two features of 
this original project, namely, the Bridge Canyon Dam, and the gravity canal only 
from a point where it can be reached most directly by a pumping pipeline from 
Parker Dam, instead of a gravity tunnel from Bridge Canyon storage and 
diversion dam. 

A bill to construct the all-gravity projects filed on by Colter for Arizona was 
introduced in the United States Senate some 25 years ago. This was long before 
the Arizona water shortage caused the birth of the central Arizona project 
proposal as a temporary pumping expedient to save the economy of central 
Arizona. 

It ig recommended that the committee substitute such a bill for the central 
Arizona project bill. Arizona can agree to all possible projects in the upper 
basin within the watershed of the river as the reflow will return to the stream 
for uses below. All legitimate interests will be served by the many uses and 
reuses of water for multiple purposes beginning at highest possible elevations in 
the river basin. This is true of both the upper and lower divisions of the basin, 
and of both the United States and Mexico. The Glen-Bridge-Verde-Highline 
projects conform to this conservation truth, and to the equitable rights of Arizona 
which the courts will sustain. 

World-wide shrinking of arable land and expanding populations have become 
_ a global problem . To retain fertile Arizona farms in food production and to 

prevent their return to the desert through the bringing of supplemental water 
from the Colorado River is of great importance. And if this is so, it is yet 
more important to bring the water of that stream also to millions of acres in 
Arizona now desert which can be reclaimed to sustain our people and humanity 
in general. 
Sipney Kartvus, 
Trustee for Colter Water Filings for and on Behalf of State of Arizona 
and Water Users Under Said Projects; President of Preorganization 
Glen-Bridge-Verde-Highline Reclamation District (Founded 1925); 
President of Arizona Highline Reclamation Association (Founded 
1923) ; Member, Arizona Legislature. 
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ExHIBiIt K 


INFORMATION SUBMITTED APRIL 11, 1951, By COMMISSIONER, BUREAU OF 
RECLAMATION 


There is submitted herewith for the record answers to certain questions pro- 
pounded by members of the committee during the current hearings on H. R. 
1500-1501. The questions, and answers thereto, are given in the following 
paragraphs. 

Mr. Engle requested answers to the following questions. For the sake of 
brevity each quesstion is listed with the answer immediately following. 

1. Question. Is it proposed to make a charge for “interest during construction” 
of Bridge Canyon Dam and power systems? 

Answer. In accordance with the general application of the existing reclama- 
tion laws, we have assumed no charge for interest during construction in our 
cosideration of the central Arizona project. However, in our benefit-cost analy- 
sis we have included complete amortization of the project investment at 2 percent 
interest. This computation is shown in Mr. Coe’s testimony. 

2. Question. If such a charge were to be made, what is a fair estimate of 
what it would total? 

Answer. Assuming a construction period of 6 years and interest at 2 percent 
per annum, compounded annually, interest accruing during the construction of 
Bridge Canyon Dam and power plant would amount to $24,635,000. 

3. Question. Was interest during construction of Hoover Dam and power 
plant charged? 

Answer. Under the special authorization of the Hoover Dam and power plant, 
a charge for interest during construction was made on monetary advances from 
the Federal Treasury. 

4. Question. What did it total? When fully repaid to the United States Trea- 
sury, what will it total, including interest on that interest? 

Answer. Interest during construction on monetary advances made for the 
construction of Hoover Dam and power plant through May 31, 1937, amounted 
to $6,525,102.57, and the total repayment plus interest on the interest would be 
approximately $7,000,000. It is impossible to be fully responsive to this question 
since no schedule as to the application of revenues to payments of interest during 
construction has been set up. It can be stated, however, that if this interest 
had been repaid by the application of total revenues, the interest during con- 
struction debt would have been extinguished by 1940. 

5. Question. How much subsidy to irrigation is it proposed to supply from reve- 
nue from sales of Bridge.Canyon power? 

Answer. Of the $450,056,000 of construction cost appropriately allocated to 
irrigation, the interest component of power revenues would be called upon to 
pay as much as $448,482,000, or as little as $434,277,000, depending upon dis- 
position of revenues from municipal water in excess of those required for opera- 
tion, maintenance, replacement, and capital cost repayment attributable to 
municipal water. It would not be necessary under a 75-year repayment to 
require that commercial power revenues provide assistance to irrigation over 
and above that which is derived from the interest component. 

6. Question. Is there any subsidy to irrigation supplied by revenues from sales 
of Hoover Dam power? 

Answer. Power revenues supply a subsidy to irrigation in that $500,000 an- 
nually are paid out of such revenues into the Colorado River development fund. 
An indirect subsidy to irrigation is also made by reason of the fact that such 
irrigation districts as Imperial, Coachella, and the Yuma project receive storage 
benefits from Lake Mead without charge. 

7. Question. Is it proposed that the interest component of power revenues 
from the Bridge Canyon project be paid into the Unitéd States Treasury as inter- 
est or will it be used to subsidize irrigation? 
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Answer. As in the case of other reclamation projects, revenues received from 
Bridge Canyon, including the interest component of power revenues, will be 
deposited in the Federal Treasury. Return of irrigation costs beyond the amount 
thereof returned from other sources will be accomplished by the application 
against such costs of the interest component of power revenues, to the extent 
and in the manner indicated in the answer to question 5. In other words, there 
will be paid into the Treasury revenues from the sale of power at least equal to 
the power costs themselves plus those irrigation costs which are not repaid by 
the water users. 

8. Question. What is the total to date of revenue from sales of Hoover Dam 
power paid into the United States Treasury as interest? As repayment of capita! 
costs? 

Answer. Total revenues from the sale of Hoover Dam energy paid into the 
Treasury as interest up to May 31, 1950, amount to $47,347,727.18. Repayment 
of capital costs over the same period totals $13,108,575.23. 

9. Question. How much is the yearly payment to each of the States of 
Arizona and Nevada paid from Hoover Dam power revenues? 

Answer. The annual payment made to each of these States amounts to 
$300,000. 

10. Question. Is it proposed to make any similar payment to the State of 
Arizona from Bridge Canyon power revenues? 

Answer. No. 

11. Question. How much is the annual payment into the Colorado River 
development fund from Hoover Dam power revenues? 

Answer. The annual payment cited in the question amounts to $500,000 
annually. 

12, Question. Is it proposed to make any similar payment from Bridge Canyon 
power revenues? 

Answer. No. 

13. Question. Is it proposed to use that portion of the interest component from 
Bridge Canyon power revenues representing interest on the proposed power 
transmission system as a subsidy for irrigation, or will it be paid into the United 
States Treasury as interest? 

Answer. As stated in our answer to question No. 7, all revenues including 
interest on the power investment go into the Treasury. That part of the interest 
component of Bridge Canyon power representing interest on the power trans- 
mission system is not separated in our analyses from the total interest on the 
power allocation. 

14. Question. What is the total of that part of the interest component re- 
ferred to in question 13 over the proposed repayment period of 75 years? 

Answer. As indicated by our answer to question No. 13, we make no distinction 
between interest paid on power plants and transmission systems. Therefore, it 
is impracticable for us to respond to this question because of the assumptions 
required as to application of revenues. 

15. Question. Before construction of Hoover Dam was commenced were 
firm contracts secured for purchase of the power assuring repayment of con- 
struction costs? 

Answer. In compliance with section 4 (b) of the Boulder Canyon Project Act 
of December 21, 1928, firm contracts for the sale of electrical energy were se- 
cured prior to the appropriation of construction funds for Hoover Dam at rates 
which in the Secretary’s opinion would probably repay the costs of Hoover Dam, 
assuming the generation of certain estimated amounts of energy. 

16. Question. Is it proposed to do the same as to construction of Bridge 
Canyon Dam? 

Answer. As is the usual case on reclamation projects, contracts for the sale 
of commercial power and energy would be negotiated concurrently with con- 
struction of Bridge Canyon Dam. 


Submitted for the record by Mr. Alfred Merrit Smith, State engi- 
neer, Nevada. 
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Exursit L. 


MEMORANDUM RE S. J. RES. 145, H. J. RES. 225, 226, 227, AND 236 AND 
H. R, 4097, AUTHORIZING SUIT CONCERNING RIGHTS TO WATER IN 
LOWER BASIN, COLORADO RIVER 


I. AN INTERSTATE CONTROVERSY EXIsTs 


California and Arizona are the major claimants to the use of waters of the 
Colorado River which are available for use in the Lower Basin of that river. 
Nevada has a smaller claim. Utah and New Mexico, which lie chiefly in the 
Upper Basin, claim still smaller quantities for the minor portions of those States 
lying in the Lower Basin. 

A complex controversy exists between Arizona and California over their claims 
to waters of the river. This controversy has continued in one form or another 
for twenty-five years. It is grounded on the fact that the two States interpret 
differently a series of documents and statutes which, collectively, have been 
called the “law of the river.” These writings include the Colorado: River 
Compact (1922), the Boulder Canyon Project Act (1928), the California Limita- 
tion Act (1929), the Boulder Canyon Project Adjustment Act (1940), the Mexican 
Water Treaty (1945) and a group of water contracts executed by the Secretary 
of the Interior under the authority of Section 5 of the Project Act with (a) 
five public agencies in California (1980-1934); (b) the State of Nevada (1942- 
1943) and (c) the State of Arizona (1944). 

At the instance of Arizona, several facets of the problem have been submitted 
to the Supreme Court in Arizona v. California, et al., 283 U. S. 423 (1931), 
Arizona v. California, et al., 292 U.S. 341 (1934), and Arizona y. California, et al., 
2908 U. S. 558 (1986). Each of these cases was dismissed by the Court, with 
opinion, on preliminary proceedings. At the instance of the United States, the 
case of United States v. Arizona, 295 U. 8. 174 (1935) was prosecuted to enjoin 
military resistance by Arizona to construction of Parker Dam by the Bureau of 
Reclamation. Injunction was denied and the difficulty was then overcome by 
Act of Congress. 

The subject matter of the controversy has not been comprehensively treated 
by the Supreme Court. There is, consequently, a variety of unsolved questions, 
upon the solution of which depends the economic future of the Lower Basin. 

No specific question is known to exist relative to the claims of Nevada, Utah 
and New Mexico. Yet their interests are parts of a complex whole and will be 
concerned in the judicial treatment of the whole. 

No problems requiring present disposition are believed to exist between the 
Upper Basin and the Lower Basin. The Upper Basin States, Wyoming, Utah, 
Colorado and New Mexico and, as to a trifling interest, Arizona, have for a year 
or more been engaged in negotiations for a compact to divide the Upper Basin 
water among them. It is believed that this effort will be effectual. On the other 
hand, for reasons hereinafter shown, it is not believed that such a Lower Basin 
compact can be negotiated. 


II. THE RESOLUTION AND BILL 
A. PRELIMINARY INTERSTATE CORRESPONDENCE 


On March 3, 1947, Governor Warren of California addressed to Governor 
Pittman of Nevada and Governor Osborn of Arizona a letter in which he proposed 
that the three Governors meet for the purpose of disposing of the Lower Basin 
controversy by either (1) negotiation of a compact, (2) arbitration, or (3) 
judicial determination. Governor Pittman replied March 6, expressing the 
opinion that negotiation or arbitration would not be successful and suggesting 
that the three states join in asking Congress to authorize suit in the Supreme 
Court of the United States. Governor Osborn’s reply of March 12, 1947, while 
expressing willingness to meet with the other Governors to discuss matters of 
common interest, takes, in substance, the position that there is no controversy 
and, hence, no need of any determination. (Copies of this correspondence are 
attached as appendices A, B and C.) 

Here it should be noted that, over the years since 1922, there have been 
literally scores of conferences between official representatives of the Lower 
Basin states directed toward negotiation of a Lower Basin compact. Some of 
these efforts were brief, but others extended over weeks and months at a time. 
The states have painstakingly and sincerely, over a long period, attempted to 
negotiate a compact, a course which the Supreme Court has several times 
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indicated that it prefers them to follow (Washington v. Oregon, 214 U. §8. 205, 
at page 218, and other cases). While other considerations may have affected some 
of the earlier negotiations, it is the fact that in the more recent conferences the 
rock upon which the negotiations foundered was the insufficiency of the supply 
of water in the Lower Basin to provide for the economic aspirations of the 
states. It must be borne in mind that, progressively since 1922, estimates of the 
water supply available for the Lower Basin have radically decreased. In addi- 
tion, the treaty with Mexico, ratified in 1945, took from the river for Mexico 
a quantity of about a million acre-feet more than had been theretofore considered 
the maximum proper allowance. These facts have inevitably intensified the 
struggle between Arizona and California. 

Efforts to negotiate a compact having been exhausted, it was concluded by the 
state governments of California and Nevada that Congress should be requested 
to adopt enabling legislation requisite to a judicial determination of the 
controversy. 


B. INTRODUCTION OF THE RESOLUTIONS 


On July 3, 1947, Senator McCarran, for himself and Senators Downey, Knowland 
and Malone, introduced 8. J. Res. 145. The subject is, thus, nonpartisan. Iden- 
tical resolutions, H. J. Res. 225, 226, 227 and 236 and a bill, H. R. 4097 have been 
introduced in the House by Congressmen Sheppard, Phillips, Poulson, Gearhart 
and Fletcher, respectively. 

C. SCOPE OF LEGISLATION 


The legislation recites that the development of water projects in the Lower 
Basin is hampered by the existence of the long standing controversy above 
mentioned. It is stated to be introduced “for the purpose of avoiding a multi- 
plicity of actions and expediting the development of the Colorado River Basin.” 
It directs the Attorney General to commence in the Supreme Court a proceeding 
against the five states of the Lower Basin. The proceeding is termed “a suit 
or action in the nature of interpleader.” The parties defendant are to be required 
“to assert and have determined their claims and rights to the use of waters 
of the Colorado River system available for use in the Lower Colorado River 
Basin.” 

D. REFERENCE TO COMMITTEES 


The legislation has been referred, in the Senate, to the Committee on Public 
Lands, and, in the House, to the Committee on the Judiciary. 


Ill. THe Disputen DocuMENTS 


Since the controversial issues relate to the interpretation of writings, a brief 
outline of the more significant of them is submitted. 


A, COLORADO RIVER COMPACT 


The Colorado River Compact (Fed. Recl. Laws Ann., 1943 ed. p. 363) is an 
interstate agreement made for the purpose of apportioning the use of the waters 
of the Colorado River system. The “system,” by definition (Art. II (a)) “means 
that portion of the Colorado River and its tributaries within the United States 
of America.” The division is not among the several states, but between two 
grand subbasins, Upper and Lower (Art. III (a) and (b)). These subbasins 
are the parts of the basin “from which waters naturally drain into” the system 
above and below Lee Ferry (Art. II (f) and (g)). Lee Ferry is a point in the 
river in northern Arizona, near the Utah line. 

The use of only a part of the water supply is divided. Further apportion- 
ment of the use of any surplus may be made by a further compact after October 1, 
1963, if the states so unanimously agree (Art. III (f) and (g)). This provision 
is permissive, not mandatory. 

It is provided (Art. VII) that “Nothing in this compact shall be construed 
as affecting the obligations of the United States of America to Indian tribes.” 

It is further provided (Art. IX) that “Nothing in this compact shall be con- 
strued to limit or prevent any State from instituting or maintaining any action 
or proceeding, legal or equitable, for the protection of any right under this 
compact or the enforcement of any of its provisions.” 
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It is, finally, provided (Art. XI) that the Compact shall be binding when 
“approved by the legislatures of each of the signatory States and by the Congress 
of the United States.” 

The Compact was negotiated at Santa Fe, New Mexico, by commissioners 
appointed pursuant to statute by each of the seven states of the basin, presided 
over by Herbert Hoover, then Secretary of Commerce, pursuant to Act of August 
19, 1921, 42 Stat. 171. It was signed by each of the seven commissioners. It 
was ratified by the Legislatures of six states in 1923, but Arizona refused to 
ratify. Thereafter, the six states chose to ratify the Compact as a six-state 
agreement (Stats. Wyo. 1925, ch. 82; States. Colo. 1925, ch. 177; Stats. N. M. 
1925, S. B. 105; Stats. Nev. 1925, S. B. 87; Stats. Cal. 1929, ch. 15; Stats. Utah, 
1929, ch. 31). Arizona continued to delay ratifying the Compact for over 
twenty years, but purported to ratify in 1944 (Stats. Ariz. Ist Special Sess. 
1944, ch. 5). 

B. BOULDER CANYON PROJECT ACT 


The Boulder Canyon Project Act (45 Stat. 1057), approved December 21, 
1928, was the sixth of a series of bills for improvement of the lower river 
which was considered by the Congress during the period 1919 to 1928. It is 
a complex piece of legislation, providing for: 

1. Construction of Hoover Dam, for the purposes of flood control, improve- 
ment of navigation, river regulation and storage and delivery of water for 
reclamation of public lands and other beneficial purposes (Sec. 1) ; 

2. Construction of the All-American Canal to Imperial and Coachella Valleys, 
California (Sec. 1) ; 

3. Construction of Hoover Dam power plant, by the sale of the energy from 
which the dam was principally to be financed (Sec. 1) ; 

4. Execution by the Secretary of the Interior of contracts for storage and 
delivery of water and contracts for electrical energy (Sec. 5) ; 

5. Priority in right to the several uses of water, first, navigation, etc.; second, 
irrigation and domestic uses; and third, power (Sec. 6) ; 

6. Subjugation of all uses and users to the Compact (Sec. 8) ; 

7. Approval of the Colorado River Compact (Sec. 13 (a) ); and 

8. Investigation and report by the Secretary of the Interior as to a compre- 
hensive plan of development of the basin (Sec. 15). 

Section 4 (a) of the Project Act declares that the act shall not take effect, un- 
less and until “(1) the States of Arizona, California, Colorado, Nevada, New 
Mexico, Utah, and Wyoming shall have ratified the Colorado River compact, 
mentioned in Section 13 hereof, and the President by public proclamation shall 
have so declared, or (2) if said States fail to ratify the said compact within six 
months from the date of the passage of this act then, until six of said States, 
including the State of California, shall ratify said compact and shall consent to 
waive the provisions of the first paragraph of Article XI of said compact, which 
makes the same binding and obligatory only when approved by each of the seven 
States signatory thereto, and shall have approved said compact without condi- 
tions, save that of such six-State approval, and the President by public proclama- 
tion shall have so declared, and, further, until the State of California, by act of 
its legislature, shall agree irrevocably and unconditionally with the United 
States and for the benefit of the States of Arizona, Colorado, Nevada, New 
Mexico, Utah, and Wyoming, as an express covenant and in consideration of 
the passage of this act, that the aggregate annual consumptive use (diversions 
less returns to the river) of water of and from the Colorado River for use in 
the State of California, including all uses under contracts made under the 
provisions of this act and all water necessary for the supply of any rights which 
ay now exist, shall not exceed four million four hundred thousand acre-feet 
of the waters apportioned to the lower basin States by paragraph (a) of Article 
III of the Colorado River compact, plus not more than one-half of any excess 
or surplus waters unapportioned by said compact, such uses always to be sub- 
ject to the terms of said compact.” 

Thus Congress hinged its assent to the Compact and the plan of development 
of the Lower Basin upon (1) seven-state ratification of the Compact, or, (2) 
ratification by six states, including California, plus the enactment by California 
of a prescribed limitation act. 

The second paragraph of Section 4 (a) outlined a possible subcompact for 
the Lower Basin, which Congress would approve. Such compact has never been 
executed, hence this paragraph is of interest only because it affords some ma- 
terial for interpretation of the limitation act required by the first paragraph 
of the section. 
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C. CALIFORNIA LIMITATION ACT 


On March 4, 1929, the California Legislature, in addition to ratifying the six- 
state compact, adopted the California Limitation Act, in the words prescribed 
in Section 4 (a) of the Project Act (Stats. Cal. 1929, ch. 16). Five other states 
naving ratified the six-state compact, the President on June 25, 1929, issued ihe . 
proclamation required by Section 4 (a) and declared the act in effect (The Hoover 
Dam Contracts, Dept. Int. 1933, p. 429). The six-state compact, consequently, 
was also made effective. 

D. WATER CONTRACTS 


1. Under the authority of Section 5 of the Project Act, the Secretary of the 
Interior then proceeded to execute contracts with five California public agencies 
for storage and delivery from Lake Mead, the reservoir created by Hoover Dam, 
of quantities of water designated in a schedule of priorities which had been 
agreed to by the California agencies. These contracts require delivery to be 
made at designated points on the section of the river which forms the eastern 
boundary of California. The contracts were executed with the following parties 
and on the following dates : 

(a) The Metropolitan Water District of Southern California (1930) ; 
(b) Imperial Irrigation District (1932) ; 

(c) Palo Verde Irrigation District (1933) ; 

(d) City of San Diego (1933) ; 

(e) Coachella Valley County Water District (1934). 

These five contracts uniformly require the United States to deliver from 
storage at Hoover Dam “so much water as may be necessary to supply the dis- 
trict” (or city) “a total quantity, including all other waters diverted by the dis- 
trict” (or city) “from the Colorado River, in the amounts and with priorities 
in accordance with the” schedule of priorities “(subject to the availability 
thereof for use in California under the Colorado River compact and the Boulder 
Canyon project act) : 

“The waters of the Colorado River available for use within the State of Cali- 
fornia under the Colorado River compact and the Boulder Canyon project act 
shall be apportioned to the respective interests below named and with amounts 
and with priorities therein named and set forth, as follows:” (Here follows a 
list of seven priorities which may be summarized as follows: The first, second, 
and third priorities go to Palo Verde Irrigation District, Yuma Federal Recla- 
mation Project in California, Imperial Irrigation District, and Coachella Valley 
County Water District, to a total of 3,850,000 acre-feet per annum. The fourth 
and fifth priorities go to The Metropolitan Water District and City of San Diego 
in the aggregate amount of 1,212,000 acre-feet. The sixth and seventh priorities 
zo to the irrigation interests in the amount of 300,000 acre-feet.) 

2. The Secretary has also made two contracts with the State of Nevada for an 
aggregate of 300,000 acre-feet per annum (1942-1943). These contracts are 
made “subject to the availability thereof for use in Nevada under the provisions 
of the Colorado River Compact and the Boulder Canyon Project Act.” 

3. The Secretary has also contracted with the State of Arizona (1944) for 
delivery of water. This contract is made “subject to the availability thereof for 
use in Arizona under the provisions of the Colorado River Compact.and the 
Boulder Canyon Project Act.” The nominal quantities named in the contract are 
2,800,000 acre-feet and “one-half of any excess or surplus waters unapportioned 
by the Colorado River Compact to the extent such water is available for use in 
Arizona under said compact and said act.” These quantities are nominal only, 
in that a considerable number of deductions and qualifications of the quantities 
appear in the contract. 

Article 7 (f) of the contract provides: “Arizona recognizes the right of the 
United States and the State of Nevada to contract for the delivery from storage 
in Lake Mead for annual beneficial consumptive use within Nevada for agri- 
cultural and domestic uses of 300,000 acre-feet of the water apportioned to the 
Lower Basin by the Colorado River Compact, and in addition thereto to make 
contract for like use of %5 (one twenty-fifth) of an excess or surplus waters 
available in the Lower Basin and unapportioned by the Colorado River Compact, 
which waters are subject to further equitable apportionment after October 1, 1963, 
as provided in Article III (f) and Article III (g) of the Colorado River 
Compact.” 

Article 7 (g) provides: “Arizona recognizes the rights of New Mexico and 
Utah to equitable shares of the water apportioned by the Colorado River Com- 
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pact to the Lower Basin and also water unapportioned by such compact, and 
nothing contained in this contract shall prejudice such rights.” 

Article 7 (h) of the contract provides: “Arizona recognizes the right of the 
United States and agencies of the State of California to contract for storage 
and delivery of water from Lake Mead for beneficial consumptive use in Cali- 
fornia, provided that the aggregate of all such deliveries and uses in California 
from the Colorado River shall not exceed the limitation of such uses in that 
Siate required by the provisions of the Boulder Canyon Project Act and agreed to 
by the State of California by an act of its Legislature (Chapter 16, Statutes of 
California of 1929) upon which limitation the State of Arizona expressly relies.” 

Article 10 of the Arizona contract provides; “Neither Article 7, nor any other 
provision of this contract, shall impair the right of Arizona and other states 
and the users of water therein to maintain, prosecute, or defend any action 
respecting, and is without prejudice to, any of the respective contentions of said 
states and water users as to (1) the intent, effect, meaning, and interpretation 
of said compact and said act; (2) what part, if any, of the water used or con- 
tracted for by any of them falls within Article III (a) of the Colorado River 
Compact; (3) what part, if any, is within Article III (b) thereof; (4) what, 
part, if any, is excess or surplus waters unapportioned by said Compact; and (5) 
what limitations on use, rights of use, and relative priorities exist as to the 
waters of the Colorado River system; provided, however, that by these reserva- 
tions there is no intent to disturb the apportionment made by Article III (a) 
of the Colorado River Compact between the Upper Basin and the Lower Basin.” 

A hearing was held before Secretary Ickes February 2nd, 1944, as to whether 
the Secretary should sign the Arizon contract. On February 10th, 1944, Secretary 
Ickes, on signing the contract, made public a memorandum in which he stated: 
“First, I wish to make it clear, and to emphasize, that the delivery of water 
under both subdivision (a) and (b) of Article 7 is expressly ‘subject to its 
availability under the Colorado River Compact and the Boulder Canyon Project 
Act.’ The proposed contract does not attempt to obligate the United States to 
deliver any water to Arizona which is not available to Arizona under the terms 
of the compact and act. Secondly, Article 10 was purposely designed to prevent 
Arizona, or any other state, from contending that the proposed contract, or any 
provision of the proposed contract, resolves any issue on the amounts of waters 
which are apportioned or unapportioned by the compact and the amounts of 
apportioned or unapportioned water available to the respective states under the 
compact and the act. It expressly reserves for future judicial determination any 
issue involving the intent, effect, meaning, and interpretation of the compact 
and act. The language of Article 10 is plain and unequivocal and adequately 
reserves all questions of interpretation of the compact and the act.” 


E. TREATY WITH MEXICO 


A treaty between the United States and the United Mexican States [Fx. A, 
TSth Cong. 2d Sess.] signed February 3, 1944, together with a protocol signed 
November 14, 1944 [ Ex. H. 78th Cong. 2d Sess.], was ratified by the United States 
Senate April 18th, 1945, subject to eleven reservations [Supplement to Ex. A, 
78th Cong. 2d Sess.] and thereafter ratified by the Mexican Senate and pro- 
mulgated. 

By this treaty (Art. 10), the United States agreed to deliver at the Mexican 
boundary, a guaranteed annual quantity of 1,500,000 acre-feet of Colorado River 
water and a conditional additional quantity of 200,000 acre-feet, as ordered in 
schedules (Art. 15) to be filed by Mexico. Mexico is also entitled to any water 
passing the boundary outside the schedules (Art. 10 (b)). 


1V. CHARACTER OF PROPOSED LITIGATION 
A. MAJOR ISSUES INVOLVED 


While there is a variety of more or less minor or detailed divergencies of 
opinion between California and Arizona relative to the meaning of the disputed 
documents, three major issues exist, which, in the aggregate, involve the right 
of One state or the other to over 1,000,000 acre-feet of water per annum. These 
three issues are: 

1. Whether by the terms of the California Limitation Act, California is 
entitled to participate in the 1,000,000 acre-feet of water referred to in Article 
III (b) of the Colorado River Compact. This issue is one of interpretation of 
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the California Limitation Act and the corresponding language in Section 4 (a) 
of the Boulder Canyon Project Act. 

2. Whether the measure of “beneficial consumptive use” of waters of the Gila 
River in Arizona is the actual beneficial consumptive use of such waters made 
in Arizona, or is the amount of the depletion by Arizona of the virgin flow of 
the Colorado River at its confluence with the Gila. This is a question of inter- 
pretation of Article III of the Colorado River Compact. 

3. Whether the 4,400,000 acre-feet of the water apportioned by Article IIT (a) 
of the Colorado River Compact to which California is limited by the Project Act 
and Limitation Act is a net quantity, or is subject to reduction by reason of 
evaporation and other reservoir losses, particularly at Lake Mead. This is, 
again, a question of interpretation of the California Limitation Act and See- 
tion 4 (a) of the Project Act. 

These subjects will be presented in the order set out. The purpose of this 
presentation is, of course, not to brief the issues exhaustively, but to show that 
legal questions exist and that they are substantial, seriously disputed and of 
importance. 

1. Status of IIT (b) water under Limitation Act 

It is California’s position that, in enacting the California Water Limitation 
Act (Stats. Calif. 1929, ch. 16), it did not renounce the right to participate 
in the use of the million acre-feet of water by which the Lower Basin is au- 
thorized to increase its beneficial consumptive use of waters of the river under 
paragraph (b) of Article III of the Compact; that such million acre-feet con- 
stitutes a part of the “excess or surplus waters unapportioned by the Colo- 
rado River Compact” as that term is used in the Limitation *Act and, as a part 
of such excess or surplus, is available for use in the Lower Basin, including 
California. Arizona, on the contrary, argues, and bases her computations of 
water supply on the proposition, that, by the terms of the Limitation Act, Cali- 
fornia renounced any claim to the one million acre-feet specified in Article 
III (b); and, therefore, that the only place such water may be lawfully used 
in the United States is in the State of Arizona. 

As above noted, Section 4 (a) of the Project Act provided that the act should 
not take effect until all seven States ratified the Colorado River Compact, or, 
if such seven-State ratification did not occur within six months, unless six of 
the States, including California, should ratify the Compact, and California, by 
act of its legislature, in consideration of the passage of the Project Act should 
agree, for the benefit of the other States of the Basin, to limit its use of Colorado 
River water to: ‘4,400,000 acre-feet of the waters apportioned to the lower basin 
States by paragraph (a) of Article III of the Colorado River compact, plus not 
more than one-half of any excess or surplus waters unapportioned by said com- 
pact, such uses always to be subject to the terms of the said compact.” 

Arizona did not ratify the Compact within the six months’ period, thus forcing 
California (since California wanted the project built) to adopt the Limitation 
Act. California also ratified the Compact, as did five other States. 

The Boulder Canyon Project Act and the Liinitation Act constitute a com- 
pact or contract made by the State of California with the United States for the 
benefit of the other States of the Basin. Such compacts, ey.c@nucea oy reciprocal 
legislation, have been recognized by the Supreme Court, Poole v. Fleeger, \1 
Pet. 185; Searight v. Stokes, 3 How. 151: Neil Moore & Co. v. Ohio, 3 How. 720; 
Pennsylvania v. Wheeling Bridge Co., 13 How. 621. The interpretation of the 
Statutory Compact composed of the Limitation Act and the Project Act is a 
matter of contract law. The intent of the parties must control. For the purpose 
of disclosing that intent, consideration should be given to (a) the text of the 
Colorado River Compact, (b) the legislative history of Section 4 (a) of the 
Project Act, and (c) the text of that section. 

(a) The Colorado River Compact.—Article III (a) of the Colorado River 
Compact reads as follows: “There is hereby apportioned from the Colorado 
River System in perpetuity to the upper basin and to the lower basin, respec- 
tively, the exclusive beneficial consumptive use of 7,500,000 acre-feet of water 
per annum, which shall include all water necessary for the supply of any rights 
which may now exist.” 

Paragraph (b) provides that: “In addition to the apportionment in para- 
graph (a), the lower basin is hereby given the right to increase its bene- 
ficial consumptive use of such waters by 1,000,000 acre-feet per annum.” 

Paragraph (c) relates to the possibility of a supply of water to Mexico under 
treaty. 
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Paragraphs (d) and (e) are not pertinent hereto. 

Paragraph (f) provides that: “Further equitable apportionment of the 
peneficial uses of the waters of the Colorado River system unapportioned by 
paragraphs (a), (b), and (c) may be made in the manner provided in para- 
graph (g) at any time after October 1, 1965, if and when either basin shalt 
have reached its total beneficial consumptive use as set out in paragraphs 
(a) and (b).” 

Paragraph (g) provides the mechanics of such additional apportionment. 

aragraph (b), the meaning of which is particularly involved in the con- 
troversy, does not use the word “apportion” with reference to the 1,000,000 
acre feet. The phrase “right to increase” appears. Nor does (b) include 
the term “in perpetuity.” Had it been the intent of the framers of the Com- 
pact to consider the waters referred to in paragraphs (a) and (b) as being 
in the same class, it would have been extremely simple to cover the matter 
in one paragraph, apportioning 7,500,000 acre-feet to the Upper Basin and 
8,500,000 acre-feet to the Lower Basin. The fact that paragraph (b) was 
set up as it was, indicates a different intent. The intent, while not clearly 
apparent on the face of the Compact, is disclosed by the contemporaneous 
official report of Delph E. Carpenter. 

Mr. Carpenter was Commissioner for the State of Colorado on the Colorado 
River Commission which framed the Compact; in fact, he is generally credited 
with being the father of the idea of a compact among the States of Colorado 
River Basin. Immediately after the Compact was signed by the States’ repre- 
sentatives at Santa Fe, Mr. Carpenter, under date of December 15, 1922, re- 
ported to the Governor and Legislature of the State of Colorado. His report 
was made a part of the Congressional Record during the debates in the Senate 
on the Boulder Canyon Project Act (Congressional Record, Senate, 70th Con- 
gress, 2nd Session, December 14, 1928, Vol. 70, part 1, pages 577-579, 584-585). 
In his report (page 577), Mr. Carpenter says: 

“Seven million five hundred thousand acre-feet, exclusive annual bene- 
ficial consumptive use, is set apart and apportioned in perpetuity to the upper 
basin and a like amount to the lower basin. 


e * * . + . 


“By reason of the development upon the Gila River and the probable rapid 
future development incident to the necessary construction of flood works on 
the lower river, the lower basin is permitted to increase its development to the 
extent of an additional 1,000,000 acre-feet annual beneficial consumptive use 
before being authorized to call for a further apportionment of any surplus 
waters of the river. 

“No further apportionment of surplus waters of the river shall occur within 
the next 40 years. At any time after 40 years, if the development in the upper 
basin has reached 7,500,000 acre-feet annual beneficial consumptive use or that 
of the lower basin has reached 8,500,000 acre-feet, any two States may call for 
a further apportionment of any surplus waters of the river, but such supple- 
mental apportionment shall not affect the perpetual apportionment of 7,500,- 
000 acre-feet made to each basin by this compact.” 

Later in his comments (page 578), Mr. Carpenter makes this statement: 
“The repayment of the cost of the construction of necessary flood-control 
reservoirs for the protection of the lower river country probably will result 
in a forced development in the lower basin. For this reason*a permissible 
additional development in the lower basin to the extent of a beneficial con- 
sumptive use of 1,000,000 acre-feet was recognized in order that any further 
apportionment of surplus waters might be altogether avoided or at least de- 
layed to a very remote period. This right of additional development is not a 
final apportionment.” 

According to Mr. Carpenter’s statement, the right to increase the use of 
waters referred to in IIT (b) is not an apportionment, but merely a measure 
of the time when the Lower Basin may apply for additional apportionment un- 
der paragraph (f), Article III. This, we take to be the true significance and 
intent of the Compact. 

Mr. Carpenter's explanation of the Compact was before the Congress at the 
time the Colorado River Compact was approved, and the Boulder Canyon Proj- 
ect Act adopted. There was no contrary statement, nor was any question 
raised as to the accuracy of Mr. Carpenter's analysis. 
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During the progress of the debate in the Senate on the Project Act the sate 
interpretation was used. It is true that at times the aggregate of (a) and (|) 
that is, 8,500,000 acre-feet, was more or less casually referred to as water ‘ap- 
portioned” to the Lower Basin. It is to be noted, however, that whenever 
any party to the debate attempted to be precise about the matter, the (is 
tinction between the apportionment of water under III (a) and the right to in- 
crease under III (b) was preserved. For example, Senator Hayden of Arizona, 
in describing the Compact (p. 388) said (Page references to debates are to 
Congressional Record, 70th Congress, 2nd Session, Vol. LXX, part 1): ‘The 
Colorado River compact, as originally written, contemplated that the seven 
States of the Colorado River Basin would enter into an agreement apportion 
tioning 7,500,000 acre-feet of the waters of that basin to the upper basin, 
7,500,000 acre-feet to the lower basin, and reserving to the lower basin the 
right to increase its beneficial consumptive use of water by an additional 1,000, 
000 acre-feet.” 

Senator Bratton of New Mexico, in describing the Compact, maintained the 
same distinction. He said (p. 326): “Under the terms of the compact 15,000, 
000 acre-feet of water per annum was apportioned, 7,500,000 acre-feet thereof 
to the upper basin, and 7,500,000 acre-feet to the lower basin, with the additional 
provision that the lower basin was given the right to increase its beneficial con- 
sumptive use of water from said stream system.” 

Arizona argues that the reference in paragraph (f) of Article III to “further 
equitable apportionment of * * * waters * * * unapportioned by 
paragraphs (a), (b) and (c)” is conclusive that the III (b) water is appor- 
tioned water. It may be argued that this language, in a negative way at least, 
indicates that the framers of the Compact considered the 1,000,000 acre-feet 
referred to in paragraph (b) as apportioned. It is to be noted, however, that 
paragraph (c) is also mentioned in Article III (f), along with (a) and (b). That 
paragraph refers to a possible treaty with Mexice. No quantity of water is 
“apportioned” thereby. In fact, the compacting States had no power, and 
did not attempt to appertion water to Mexico. That power resided in the 
United States. It would appear, then, that no finality or determinative signitfi- 
cance attaches to the word “unapportioned” in paragraph (f). The word is 
negative and does not mean that each of the paragraphs referred to “appor- 
tions” water. 

In any event, the matter being one of contract law, we are concerned with the 
manner in which the parties to the contract used the words, rather than with 
any absolute or abstract meaning. Also, it must be remembered that the real 
question is one of the construction of the United States-California Statutory 
Compact of 1928, embodied in the Project Act and Limitation Act, not the con- 
struction of the Interstate Compact of 1922. One turns, then, to the legislative 
history of Section 4 (a) of the Project Act, for the purpose of determining what 
was in the minds of the Senators who participated in the framing of the Cali- 
fornia limitation. 

(b) Legislative History of Section 4 (a) of the Project Act.—During the debate 
on the floor of the Senate on the Boulder Canyon Project Act, Senator Hayden 
offered an amendment to Section 4 (a) (p. 162) which, for parliamentary reasons, 
was later withdrawn in favor of an amendment offered by Senator Phipps of 
Colorado (p. 382). Senator Phipps’ amendment provided that the Project Act 
should not take effect unless the Colorado River Compact be ratified by all seven 
of the States, or, if the seven States fail to ratify the Compact within one year 
from the date of the passage of the Act, then until six of the States, including 
California, should ratify the Compact, and the State of California, by act of its 
Legislature, should agree with the United States for the benefit of the other 
states of the Basin, that: “* * * the aggregate annual consumptive use 
(diversions less returns to the river) of water of and from the Colorado River 
for use in the State of California * * * ghall not exceed 4,600,000 acre-feet 
of the waters apportioned to the lower basin States by the Colorado River com- 
pact, plus not more than one-half of any excess or surplus waters unapportioned 
by said Compact * * #*, 

It will be noted that the Phipps amendment did not read “waters apportioned 
by Article IIT (a) of the Compact,” but that the limitation applied to “waters 
apportioned by the Colorado River Compact” plus one-half of excess or surplus, 
no mention being made of Article III (a). This distinction becomes importaut, 
as will shortly appear. Senator Bratton of New Mexico proposed an amendment 
in the Phipps amendment changing the figure “4,600,000” to “4,400,000.” This 
amendment was agreed to (p. 387). 
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While the matter was in this stage, Senator Phipps gained the floor and said 
(p. 459) : “Referring to the amendment which is now before the Senate, in order 
to remove any possible misunderstanding regarding the 4,400,000 acre-feet of 
water, I desire to perfect the amendment by inserting, on page 3, line 4, after the 
word ‘by’, the words ‘paragraph (a) of article 3 of’ so that it will show that that 
allocation of water refers directly to the 7,500,000 acre-feet of water that are 
mentioned in paragraph 3.” 

Senator Phipps referred to the additional language as a “perfecting’’ amend- 
ment, that is, an amendment to improve language without changing the substance 
of the provision. ° 

If the right to increase set out in paragraph (b) of Article III had constituted 
an “apportionment,” the first Phipps amendment would relate to an appor- 
tionment of 8,500,000 acre-feet. If the right to increase was not an apportion- 
ment, the amendment would relate to an apportionment of 7,500,000 acre-feet. 
The perfecting amendment, adding the reference to paragraph (a) of Article ITI, 
unquestionably related to an apportionment of 7,500,000 acre-feet. It is clear that 
the Senator considered the words “apportioned by the compact” to be synony- 
mous with the phrase “apportioned by paragraphs (a) of Article III of the 
Compact.” He did not, therefore, consider the water referred to in paragraph 
(b} “apportioned” water. It is, accordingly, in the class of “excess or surplus 
waters unapportioned” by the Compact. 

Senator Phipps would not have referred to his amendment as a “perfecting 
amendment,” if he had thought that the effect would be to change the meaning 
so that, instead of relating to an aggregate of 8,500,000 acre-feet, it would relate 
to 7,500,000 acre-feet. That would be a substantial change, and not a perfecting 
amendment. 

Senator Hayden offered no objection to the perfecting amendment, saying: 
“* * * it makes it even more in conformity with the amendment that I now 
offer.” 

Senator King of Utah obtained the floor to comment on the Phipps amendment. 
The following colloquy then occurred between Senator King and Senator John- 
son of California [p. 459] : 

“Mr. KiNG. If I may have the attention of the Senator from California and the 
Senator from Colorado, I direct attention to line 5, page 3, of the amendment 
offered by the Senator from Colorado. Let me read back a few words: ‘plus not 
more than one-half of any excess or surplus waters unapportioned by said 
compact.” I was wondering if there might not be some uncertainty as to what 
surplus waters were therein referred to. J think it was the intention to refer 
to the surplus waters mentioned in paragraph (b) of article 3 of the compact, 
being the 1,000,000 acre-feet supposed to be unappropriated. 

“Mr. JoHNson. No; that is not quite my understanding. It is by no means 
certain that there is any other, and it is by no means certain that there is the 
one million ; but the language referred to any other waters. 

“Mr. Kina. Speaking for myself, I have no objection; but I was under the 
impression that the purpose was to link it with paragraph (b), so as to be sure 
that California was to receive one-half of the one million acre-feet. 

“Mr. Jonnson. Not necessarily. This gives one-half of the unapportioned 
water, and I think it is a better way to leave the matter. 

“Mr. Kino. If it is sufficiently certain to suit the Senators of the lower basin, 
I have no objection. 

‘Mr. Jonnson. I think it is.” 

It was clear to Senator King that the III (b) water was “surplus.” 

The effect of Senator Johnson’s comments was to deny any distinction between 
the one million acre-feet of ITI (b) water and any other excess or surplus. 
Understanding the word “unappropriated,” as used by Senator King,‘as meaning 
“unapportioned,” Senator Johnson construed the Phipps amendment, read in 
connection with the Compact, as giving California one-half of all the unappor- 
tioned water, inclusive of the one million acre-feet. He was not sure that there 
would be as much water in the surplus as a million acre-feet, but whatever the 
surplus amounted to, California was to be entitled to one-half. 

Senator King, in a further effort to remove any possible misunderstanding, 
put this question to Senator Hayden of Arizona [p. 460]: “Does the Senator 
interpret the compact to mean that if there is any unappropriated water in addi- 
tion to the 1,000,000 acre-feet referred to in the compact, that that is subject 
to the same disposition or division as the 1,000,000 acre feet?” 

Senator Hayden replied: “There is no question about it, in the light of the 
statement I have just read * * *.” 
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In this answer, Senator Hayden lumped the one million acre-feet with any 
other excess or surplus of unapportioned water and expressed the view that all 
such waters were subject to the same disposition. 

Senator Phipps’ amendment, including his “perfecting” amendment, was 
adopted and became the final text of the first paragraph of Section 4 (a) of the 
Project Act. 

Senator Hayden then offered an amendment requiring a three-state Lower 
Basin compact. His language was amended to authorize, rather than require, 
a three-state compact, and, as so modified, now appears as the second paragraph 
of Section 4 (a). : 

In reviewing the record of the Senate debates in which the text of the Project 
Act was hammered out, it is apparent that the Senators who participated in the 
discussion of Section 4 (a) of the Act, used the word “apportioned” as applying 
to the 15,000,000 acre-feet referred to in Article III (a) of the Compact and 
considered all additional water to be in the class of unapportioned excess or 
surplus water. In adopting the Limitation Act, with this record before it, the 
California Legislature was entitled to view the matter in the same light. The 
intent of the parties to the resulting Statutory Compact is clear and controlling. 

Not directly a part of the legislative history of the Project Act, but so closely 
connected in point of time and so significant as coming from the State of Arizona 
as to be an important item of contemporaneous interpretation is the following 
statement from the brief of Arizona in opposition to motions to dismiss (pages 
33, 34) in the first case of Arizona v. California (283 U.S. 423): 

“Under the Compact, then, the only water of which the right to exclusive 
beneficial use in perpetuity may be acquired in the Lower Basin is the water 
apportioned to that basin. Such apportionment is limited to 7,500,000 acre-feet 
of water per annum by Article III (a). The Colorado brief, page 40, contends 
that paragraph (b) of Article III operates to increase this apportionment to 
8,500,000 for the Lower Basin. This, we submit, is not the case. If it had been 
intended to apportion the larger amount, the Compact could easily have said so. 
The difference in language between paragraphs (a) and (b) is plain, and the 
difference in meaning is clear. Paragraph (b) does not apportion in perpetuity, 
as does paragraph (a), any beneficial use of water. It is very careful not 
to do this. It is to be read with paragraph (c) and relates solely to the method 
of sharing between the basins any future Mexican burden which this Govern- 
ment might recognize. This burden is to be satisfied first out of ‘surplus’ 
waters, and surplus waters are defined, not as surplus over quantities ‘appor- 
tioned’, but as surplus over quantities ‘specified in paragraph (a) and (b).’ 
Any deficiency remaining is to be borne equally by the two basins. Thus the 
Lower Basin, which without paragraph (b) might use water in excess of its 
apportionment without acquiring any exclusive right in perpetuity thereto, is 
enabled to retain such uses to the extent of 1,000,000 acre-feet per annum against 
the first incidence of the Mexican burden. Thereafter it is entitled to require 
the Upper Basin to share from its apportionment equally in the satisfaction 
of any deficiency. In other words, all that paragraphs (b) and (c) accomplish 
is to require the Upper Basin to reduce its apportionment in favor of Mexico 
before the Lower Basin is required to do so, the Lower Basin being entitled to 
contribute first, to the extent of 1,000,000 acre-feet, water which it may have 
used but to which it has no exclusive right in perpetuity—that is, water not 
apportioned to it. The water apportioned is that to which exclusive beneficial 
use in perpetuity is given in paragraph (a), less any deductions which may have 
to be recognized as provided in paragraphs (b) and (c).” [Emphasis the 
brief writers’.] 

This brief was signed by K. Berry Peterson, Attorney General of Arizona 
and by Clifton Mathews (now Judge C. C. A. 9) and Dean G. Acheson (since 
Undersecretary of State), of counsel. It represents what was the current opinion 
of both Arizona and California at the time and contrasts strangely with Arizona 
arguments conceived at a much later period. 

(c) Text of Section 4(a) of Project Act.—The text of Section 4(a) of the 
Project Act, as finally adopted, is in entire accordance with (1) Mr. Carpenter's 
explanation of the Colorado River Compact, (2) the understanding of the 
members of the Senate at the time the bill was under consideration, (3) the 
understanding of the California Legislature and (4) the contemporaneous views 
of the State of Arizona, as expressed in Mr. Acheson's brief. 

Section 4(a) has two phases, first, that part which, in the absence of a 
seven-state compact, required California to adopt a limitation act, as the price 
of passage of the Project Act, and, second, the Congressional authorization of a 
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three-state compact apportioning the waters of the Lower Colorado River Basin. 
The first phase was consummated by action of the State of California in adopting 
the Limitation Act. The authorization to enter into a three-state compact was 
never carried out. However, the language used in authorizing the three-state 
compact is valuable as a guide to the interpretation of the earlier part of the 
section. It must be presumed that words and phrases were used in the same 
sense throughout the section. In fact, the two parts must be read together in 
order to make sense. Unless this is done, the three-state compact would provide 
no water at all for California. 

The second paragraph of Section 4 (a) reads: 

“The States of Arizona, California, and Nevada are authorized to enter into 
an agreement Which shall provide (1) that of the 7,500,000 acre-feet annually 
apportioned to the lower basin by paragraph (a) of Article IIT of the Colorado 
River compact, there shall be apportioned to the State of Nevada 300,000 acre- 
feet and to the State of Arizona 2,800,000 acre-feet for exclusive beneficial con- 
sumptive use in perpetuity, and (2) that the State of Arizona may annually use 
one-half of the excess or surplus waters unapportioned by the Colorado River 
compact, and (3) that the State of Arizona shall have the exclusive beneficial 
consumptive use of the Gila River and its tributaries within the boundaries of 
said ‘State, and (4) that the waters of the Gila River and its tributaries, except 
return flow after the same enters the Colorado River, shall never be subject to 
any diminution whatever by any allowance of water which may be made by 
treaty or otherwise to the United States of Mexico but if, as provided in para- 
graph (¢c) of Article III of the Colorado River compact, it shall become necessary 
to supply water to the United States of Mexico from waters over’ and above the 
quantities which are surplus as defined by said compact, then the State of Cali- 
fornia shall and will mutually agree with the State of Arizona to supply, out of 
the main stream of the Colorado River, one-half of any deficiency which must be 
supplied to Mexico by the lower basin, and (5) that the State of California shall 
and will further mutually agree with the States of Arizona and Nevada that 
none of said three States shall withhold water and none shall require the delivery 
of water, which can not reasonably be applied to domestic and agricultural uses, 
and (6) that all of the provisions of said tri-State agreement shall be subject 
in all particulars to the provisions of the Colorado River compact, and (7) 
said agreement to take offect upon the ratification of the Colorado River com- 
pact by Arizona, California, and Nevada.” 

In Section 4 (a), the Congress was unquestionably attempting to provide a 
means of settling questions relating to the use of all of the waters available to 
the Lower Basin under the Colorado River Compact. Nothing appears in the 
Act nor in the debate which indicates any intent to leave the question of TIT (b) 
water open. California is limited to 4,400,000 acre-feet of water apportioned 
by Article IIT (a) of the Compact, “plus not more than one-half of any excess 
or surplus waters unapportioned by” the Colorado River Compact. Arizona, 
under the three-state compact, would have been allotted 2,800,000 acre-feet of 
water apportioned by Article III (a) plus “one-half of the excess or surplus 
water unapportioned by the Colorado River Compact. “These words are iden- 
tical with the words used with reference to -the California limitation. In 
neither the limitation on California nor the three-state compact is III (b) 
water mentioned. Unless we take entirely unwarranted assumption that 
Congress intended to leave the III (b) water out of consideration, the 
only possible conclusion is that the word “unapportioned”, as used in Sec- 
tion 4 (a), includes the water referred to in Article III (b) of the Colorado 
River Compact, and that such water is part of the excess or surplus, one-half 
of which is available to California. By the same token, under the three-state 
compact, one-half of such water would have been available to Arizona. The two 
allotments, 4,400,000 acre-feet to California and 2,800,000 acre-feet to Arizona, 
plus 300,000 acre-feet to Nevada, exhaust the 7,500,000 acre-feet apportioned 
to the Lower Basin by Article IIIT (a). The two allotments of unapportioned 
water, one-half each to California and Arizona, exhaust the unapportioned 
water, 

The two paragraphs of Section 4 (a) of the Project Act, the first dealing with 
the California Limitation, and the second with the proposed Lower Basin Com- 
pact, must be read together as parts of a whole. The proposed Lower Basin 
Compact, taken literally, and alone, would provide no water at all for California. 
The California allocation set out in the first paragraph should, by implication, 
he read into and form a part of the compact described in the second paragraph. 
Only by that means could the proposed compact be rounded out as a complete 
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scheme for disposition of the Lower Basin water. It could not be expected that 
California would enter into any such compact if it provided California no water. 
The two paragraps of Section 4 (a) dovetail together in such a way as to demon- 
strate that they are in pari materia. Identical expressions in the two paragraphs 
must, therefore, be given identical construction. 

The suggested three-state compact (clauses 3 and 4) also contemplated that 
Arizona should have the exclusive beneficial use of the Gila and that except as 
to return flow reaching the Colorado River, the Gila should never be subjeci 
to diminution by reason of the allowance of water to Mexico under treaty. Ari- 
zona argues that this means that under the proposed compact the Gila water 
was to be in addition to the 2,800,000 acre-feet of III (a) water theretofore me) 
tioned. By compact definition, III (a) water is water of “the Colorado River 
system,” a phrase which includes the Gila. Arizona's argument is, thus, that 
the 2,800,000 acre-feet proposed for Arizona, although described as III (a) water, 
i. €., System water, was intended to be taken from the main stream only, ani 
the use of the waters of the Gila would constitute a firm right in addition thereto. 

That interpretation presents a mathematical impossibility. That the uses on 
the Gila must be charged to III (a) water is clear, from the language of the 
Compact, which says that that apportionment “shall include all water neces- 
sary for the supply of any rights which may now exist.” At the time the Com 
pact was written, the rights on the Gila were well established and “existed”. To 
consider the Gila as an addition to the 2,800,000 acre-feet would carry the pro- 
posed apportionment of III (a) water to Arizona, together with those made to 
the other States, far beyond the figure of 7,500,000. 

The language of clauses 3 and 4 of the proposed three-state compact can be 
reconciled with clauses 1 and 2 of that compact. and with the Colorado River 
Compact, only by considering the use of the Gila, not as an addition to, but as 
included within the III (a) water which would have been available to Arizona 
under the propesal. If the proposed three-state compact had been adopted, the 
language of clauses 3 and 4 would have had the effect of protecting the Gila from 
diversion for uses out of the State of Arizona and as limiting the draft to serve 
the Mexican burden to the water in the main stream. 

In the light of Mr. Carpenter’s explanation of the Compact, the legislative 
history of the Project Act and the internal evidence of the text of the Project 
Act, it is clear that the Congress and California intended that California should 
participate in III (b) water. The Limitation Act should be so construed. 


2. Measure of charge against III (a) water on account of Gila uses 

The Gila River, in its lower reaches, was, in a state of nature, a wasting stream. 
In the last one hundred miles above the point where it disembogues in the Colo 
rado, its bed is wide, sandy, flat, and subject to the intense heat of the desert. 
As a result, although an average of about 2,300,000 acre-feet of water per an- 
num flows into the Phoenix area in Central Arizona from the mountainous water 
shed of the Gila and its tributaries, it has been estimated by the Bureau of Recla- 
mation that, in a state of nature, before any water was put to use in Central 
Arizona, an average of only approximately 1,300,000 acre-feet per annum flowed 
from the Gila, at its mouth, into the Colorado. The rest was lost by evaporation, 
deep seepage, and transpiration. Arizona argues that it is chargeable, for its 
use of Gila water, only to the extent it “depletes” the flow of the main stream 
of the Colorado below the quantity which would have flowed in it in a state of 
nature. California contends that that view is a distortion of the measure of 
charge specified in the compact, namely, “beneficial consumptive use”. By con- 
struction of an extensive system of impounding reservoirs in the mountains east 
of Phoenix and batteries of pumps in the lowlands, Arizona projects have ac- 
complished the capture and utilization of substantially all of the 2,300,000 acre- 
feet. All of that water supply is actually being beneficially and consumptively 
used in Arizona and produces crops. One way of expressing the problem is, 
therefore: “Is a state or project entitled to salvage, by conversion works, water 
which in a state of nature was wasted, and not be charged under the compact for 
the water so salvaged?” 

Under many conditions the amount of “depletion” of a stream may approxi- 
mate the amount of “beneficial consumptive use”; in fact, that may be generally 
true. In many instances, however, and to an unusual degree in the case of the 
Gila, the depletion of the main stream is not equivalent to beneficial consump- 
tive use. 

(a) The apportionment of water under the Colorado River Compact was not 
made in terms of main-stream depletion. It was made in terms of utilization. 
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Article III (a) of the Compact apportions “the exclusive beneficial consumptive 
use” of waters of the “Colorado River system” (which Article If (a) defines as 
including both main stream and tributaries). Article III (a) makes no reference 
to stream depletion nor, in fact, to conditions existing in a state of nature. 
What is chargeable to each basin, and logically to each State, is whatever water 
of the system is actually put to beneficial consumptive use. 

No definition of the phrase “beneficial consumptive use” is found in the Com- 
pact, presumably because the term is a common one and well understood in 
water law as meaning diversions from a river minus return flow to that river. 

The California limitation clause of the first paragraph of Section 4 (a) of the 
Project Act defines consumptive use parenthetically as “diversions less returns to 
the river.” This plainly means returns to the river from which diversions are 
made. Thus, Gila uses are to be measured as diversions from the Gila less 
returns to the Gila. 

(b) The present Arizona argument, that the charge to Arizona for Gila uses 
is to be measured by its depletion of the main stream, is evidently one of fairly 
recent conception. In the bill of complaint in the first case of Arizona v. Cali- 
fornia, 288 U. S. 423 (Par. VIL, page 8), it was alleged: “Of the appropriated 
water so diverted, used and consumed in Arizona, 2,900,000 acre-feet are diverted 
from the Gila River and its tributaries.” 

In the third case of Arizona vy. California, 298 U. S. 558, the bill of complaint 
alleged (Par. VII, pege 13): “Of the virgin flow of the Gila in the Phoenix 
area, 2,885,000 acre-feet per year have been used and appropriated in Arizona 
and 15,000 in New Mexico.” 

That these figures are excessive may be granted. The difference between 
them and the figure of 2,300,000 acre-feet hereinabove stated as the inflow into, 
and the consumptive use in, the Phoenix area is explained by the following 
allegations in the third case (Par. VI, page 12): “The average annual virgin 
flow of the Gila River into the Phoenix, Arizona, area is 2,359,000 acre-feet.” 
and (Par. VII, page 15): “A large quantity of the waters of the Gila used for 
irrigation in and above the Phoenix area returns to the stream and is again 
diverted and used, with the result that the deversions exceed its virgin flow.” 

In conclusion on this subject, it must be made crystal-clear that under the 
California view there is no double charge by reason of use and reuse of the same 
water. The inflow into the Phoenix area is 2,300,000 acre-feet and substantially 
all of it is consumed. This could not happen by one diversion of that quantity, 
for some return flow to the Gila is inevitable. No matter how many times the 
water is rediverted, Arizona is chargeable only with the original inflow, which 
has been consumed. But of that amount, and not some theoretical virgin flow 
into the Colorado, Arizona has made “beneficial consumptive use” ant with that 
amount Arizona should be charged. 

Application of reservoir losses 

The third question is whether the amount of 4,400,000 acre-feet per annum of 
III (a) water to which California is limited by its Limitation Act is subject to 
reduction on account of reservoir losses. 

There will be reservoir losses at Lake Mead and elsewhere aggregating on 
the order of 1,000,000 acre-feet per annum. Arizona argues that California must 
stand the reduction of its 4,400,000 acre-feet of III (a) water to the extent of 
44/75ths of these reservoir losses, or, roughly, 600,000 acre-feet. 

Section 4(a) of the Project Act and the reciprocal language of the Cali- 
fornia Limitation Act do not justify such reduction. The controlling language 
is: “* * * that the aggregate annual consumptive use (diversions less 
returns to the river) of water and from the Colorado river for use in the State 
of California * * * — shall not exceed 4,400,000 acre feet of the waters ap- 
portioned to the lower basin States by paragraph (a) of Article ILI of the Colo- 
rado River compact, plus not more than one- half of any excess or surplus waters 
bars «ores by said compact * * *, 

(a) Lake Mead lies in the States of Arizona and Nevada. The limitation on 

‘alifornia relating to diversions “for use in the State of California” cannot 
be construed as including any part of the reservoir losses occurring at Lake 
Mead. As the word is ordinarily used, such water is not “diverted” nor is it 
“used” in California. 

(b) Again, the limitation clause specifically defines the beneficial consumptive 
use which shall be chargeable to California as “diversions less returns to the 
river.” The California diversions are all made, as the California contracts made 
under authority of the Project Act expressly state, at three points on the section 
of the river which forms the eastern boundary of California, to-wit, Parker Dam, 
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Blythe Intake, and Imperial Dam. If California’s charge is to be measured by 
those diversions, less return flow, they are not subject to another reduction 
for reservoir losses at Lake Mead and other up-stream reservoirs. 

The limitation of 4,400,00 acre-feet is a net limitation. There is nothing jn 
the text of the limitation nor in its legislative history which points to any other 
conclusion. 


B. THE ISSUES, BEING LEGAL IN CHARACTER, ARE DETERMINABLE IN A REASONABLE TIM! 


From the foregoing review of major issues, it is plain that the matters in 
controversy between Arizona and California are characteristically legal issues, 
being matters of interpretation of statutes and other documents. The ordinary 
factual elements, relating to quantities and time of flow and use, which charav- 
terize most water litigation are not to any substantial extent critical factors. 

It is true that some of the classic interstate water cases, such as Aansas y. 
Colorado, 206 U. 8S. 46; Wyoming v. Colorado, 259 U. 8S. 419, and Nebraska y. 
Wyoming and Colorado, 325 U. S. 589, have required ten years or more to reach 
adjudication. This has occurred because in each of these cases it was necessary) 
for the Court to appoint a master to take voluminous testimony relative to fac- 
tual issues. In the case at bar it is not considered that a master need be 
appointed, nor that factual testimony be taken. The issues which are significant 
as between California and Arizona can be adjudicated upon briefs and oral argu- 
ment within a reasonable time, not to exceed two or three years. 

During the last two or three years, Arizona and California have been con- 
tending in the political arena before congressional committees over certain 
Arizona project authorizations. It is believed that-unless litigation is com- 
menced, these states will unfortunately be bound to continue such contest in 
Congress, and that a much longer time and a much greater expense and effort will 
probably be so devoted than would be required to initiate and complete an action 
in the Supreme Court. 


C. MAGNITUDE AND SIGNIFICANCE OF ISSUES 
1. Magnitude 

(a) The quantity of water involved in the first issue between California and 
Arizona detailed in Section A last above, namely, the issue as to III (b) water, 
is 1,000,000 acre-feet. The question is whether Arizona is entitled to all the 
1,000,000 acre-feet, or whether it forms a part of the excess and surplus waters 
of which California is entitled to at least one-half. 

(b) The quantity involved in the second issue, relating to the meaning of 
“beneficial consumptive use,” as applied to the Gila River uses in Arizona, is, 
roughly, another 1,000,000 acre-feet. Either Arizona will use this 1,000,000 with- 
out being charged for it, or the “excess or surplus” unapportioned by the Com- 
pact is increased by 1,000,000 acre-feet and one-half of it is available to Cali- 
fornia. 

(c) The quantity involved in the third issue, as to reservoir losses, is about 
600,000 acre-feet. California will either be charged or not be charged with this 
amount, and the surplus will be increased, or not, accordingly. 


2. Effects on interests of Lower Basin States 

The vast quantities of water which are at stake are sufficient to provide with 
domestic, industrial and municipal water, say, 5,000,000 people, or on the other 
hand, to provide half a million or more acres of land with irrigation water in 
quantities customarily used in the Lower Basin. What might be called the mar- 
ket value of the right to this quantity of water runs into billions of dollars. 
Hundreds of millions of dollars are required merely for the construction of works 
for the utilization of such quantities of water. Upon the right to take and use 
this water is, therefore, dependent the existence in one place or another in the 
Lower Basin of civilization, productivity and tax-paying ability, state and 
national, of inestimable significance. 

(a) California.—Owing to the system of priorities set up by the California 
water contracts, California’s share of the waters of the Colorado River goes. first. 
to the agricultural agencies; second, to the municipal (i. e., domestic and in 
dustrial) users; and third, in a small quantity to irrigation agencies again. 
Thus, should California lose the right to any such quantities of water as are 
involved in the three issues above presented, the impact falls first, lightly, upon 
irrigation uses and next, disastrously, upon the domestic users. Since domestic 
uses are indispensable and the hundreds of thousands of people who are crowd- 
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ing into Southern California must be served, it is evident that a decision greatly 
adverse to California would set off a chain recation of turmoil and conflict of 
catastrophic character. 

(b) Arizona.—The State of Arizona is most vigorously pressing for the enact- 
ment by the Congress.of S. 1175, which would authorize the proposed Central 
Arizona project. The Secretary of the Interior, in his report of February 5, 1948, 
has conditioned his approval of the project upon such a settlement of the water 
right conflict that a water supply can be assured for the project. It is thus 
self-evident that Arizona’s interest in a determination of the controversy may 
be measured, in a way, by whether or not its economy is to be enhanced by an 
investment of Federal funds in the project, in the estimated amount of seven 
hundred million dollars. 

(¢c) Nevada.—While the quantity of water for which Nevada has contracted, 
300,000 acre-feet, is less than that of California and Arizona, it is of great 
value to Nevada for industrial and domestic purposes and irrigation. Also, 
while Nevada’s share has never been disputed by California or Arizona, and 
is regarded as III (a) water, Nevada is seriously concerned as to the effect of 
political processes upon the stimulation of projects and development in the other 
states in the Lower Basin, with consequent repercussions as to Nevada’s allot- 
ment. Nevada considers that it is entitled to have its right set at rest by Supreme 
Court decree. 

In addition, Nevada has a contract executed by the Secretary of the Interior 
under the Project Act for a maximum of approximately 18 percent of the hydro- 
electric power produced at Hoover Dam. This contract is of preeminent im- 
portance to Nevada as a source of low-cost energy with which to operate a large- 
scale industrial development in Southern Nevada. 

The major project now actively pressed by the State of Arizona is the Central 
Arizona Project, as envisioned by 8. 1175. This bill contemplates two features 
which are directly adverse to the interest of Nevada. First, as set out in Bureau 
of Reclamation plans disclosed to the Senate Committee on Public Lands in the 
hearing on 8S. 1175, the operation on a power plant at the proposed Bridge Canyon 
Dam (located immediately above Lake Mead) would be so “coordinated” with 
the operation of the power plant at Hoover Dam, from which Nevada has con- 
tracted for its power, as to reduce the quantity of power available to Nevada 
and increase the cost of such power to Nevada. Second, the bill contemplates 
that ultimately over a million acre-feet of water would be drawn from the river 
at Bridge Canyon Dam through a gravity tunnel and aqueduct for delivery to 
the Phoenix area. The consequence would be that that quantity of water would 
not flow through the Hoover Dam power plant, and, again, the quantity of power 
available, and the cost thereof, to Nevada would be adversely affected. 

(d) Utah and New Mezvico.—The Lower Basin rights of Utah and New Mexico 
in Colorado River water have never been adjudicated nor defined by compact 
nor contract. While the quantities to which these states are equitably entitled 
are small, they are apparently, to a greater degree than Nevada's, subject to 
impairment by the political process and should, for the safety of those states, 
be defined. 

3. The Controversy Blocks Prudent Development of the Basin 

(a) Under date of June 7, 1946, the Secretary of the Interior approved a report 
entitled “The Colorado River,” which in general character is an inventory of 
possible projects for the development of the Colorado River Basin. In this report 
it is stated (Paragraph 70 of Regional Directors’ Report) : 

“The following recommendations are made in view of the fact that there is not 
enough water available in the Colorado River system to permit construction 
of all the potential projects outlined in the report and for full expansion of 
existing and authorized projects, and that there has not been a final determina- 
tion of the respective rights of the Colorado River Basin States to deplete the 
flow of the Colorado River. * * * 

2. That the States of the Colorado River Basin determine their respective 
rights to deplete the flow of the Colorado River consistent with the Colorado 
River Compact.” 


This report was submitted to Congress July 24, 1947, by the Secretary of the 
Interior (House Doc. 419, 80th Congress, Ist Sess.). In transmitting this report 
to Congress, the Secretary incorporated a letter addressed to him by the Director 
of the Budget, dated July 23, 1947, in which it is stated: “It is noted that your 
report does not recommend the authorization of any projects at this time, but 
rater Comprises a comprehensive inventory of potential water resource develop- 
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ments in the basin. Acting under authority of the President's directive of July 
2, 1946, I am able to advise you that there would be no objection to submissio. 
of the proposed interim report to the Congress, but that the authorization of an, 
of the projects inventoried in your report should not be considered to be in accord 
with the program of the President until a determination is made of the righ'< 
of the individual States to utilize the waters of the Colorado River system.” 

(b) The Secretary’s letter to the Speaker of the House, of July 24, 1947, includes 
the following: “As stated in the interim report, existing circuimstances tend t 
preclude the formulation of a comprehensive plan of development of the water 
resources of the Colorado River basin at this time. Accordingly, although I can 
not now recommend authorization of any project, I am transmitting the report 
to you in order that the Congress may be apprised of this comprehensive inventor) 
of potential water resource developments in the Colorado River Basin, and of 
the present situation regarding water rights in that basin.” 

(c) Still more recent is the Secretary's report of February 5, 1948, on S. 1175, 
above mentioned. The Secretary states: “Assurance of a water supply is an 
extremely important element of the plan yet to be resolved. The showing in the 
report of the availabiilty of a substantial quantity of Colorado River water for 
diversion to Central Arizona for irrigation and other purposes is based upon 
the assumption that claims of the State of Arizona to this water are valid. It 
should be noted, however, as the Regional Director points out, that the State of 
California challenges’the validity of Arizona's claims. If the contentions of 
California are correct, there will be no dependable water supply available from 
the Colorado River for this diversion. While water is physically available in 
the Colorado River at the present time, and is wasting to the sea, the importance 
of the questions raised by the divergent views and claims of the States is appar 
ent. The Bureau of Reclamation and the Department of the Interior cannot 
authoritatively resolve this conflict. It can be resolved only by agreement among 
the States, court action, or by an agency having proper jurisdiction. It is 
assumed that the Congress, in considering this proposed project, will give this 
conflict the full consideration it deserves. The submission of this report is not 
intended in any way to prejudice full consideration of this controversial matter, 
nor should this report be construed as affecting the water rights of Indians or 
Indian Reservations. 

“In view of the urgency for power from Bridge Canyon Dam and for irriga- 
tion, domestic and industrial water supplies in Central Arizona, and conditioned 
upon a settlement of the water right conflict being secured such that a water 
supply can be assured for the project, I recommend that the project be author- 
ized for construction in accordance with the recommendations of the Regional! 
Director, in which I concur and which I adopt, except as modified herein with 
respect to the policy by which minimum payment required of the irrigators shall 
be determined.” 

Thus the Secretary is properly unwilling to see the project proceed, unless 
the conflict is resolved in such a manner as to assure a water supply for the 
Central Arizona project. 

To sum up, the responsible executives of the administration realize that by 
reason of the lack of determination of rights to water in the Lower Basin, they 
cannot recommend that projects be authorized for construction. Not only that, 
they realize that not even a comprehensive plan of development can be formu- 
lated until such determination has been made. It will be recalled that by Sec 
tion 15 of the Project Act, the Secretary of the Interior was charged with the duty 
of formulating such a comprehensive plan. 

(d) Much the same views as those expressed by the executive departments 
are evidenced by the report of the House Public Lands Committee on the re 
authorization of the Gila Project (Report No. 910, 80th Cong., Ist Sess.). At 
page 3 of the report, the committee says: 

“It is the intent of the committee that nothing in this bill is to be construed 
as affecting the rights of the States of Arizona or California as to the use of 
the amount of water in the lower Colorado River Basin, that each State is 
entitled to under the existing compact, contracts, or law. The committee feels 
the dispute between these two States on the lower Colorado River Basin should 
be determined and settled by agreement between the two States or by court de 
cision because the dispute between these two States jeopardizes and will delay 
the possibility of prompt development of any further projects for diversion of 
water from the main stream of the Colorado River in the lower Colorado River 
Basin. 
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“Therefore, the committee recommends that immediate settlement of this dis- 
pute by compact or arbitration be made, or that the Attorney General of the 
United States promptly institute an action in the United States Supreme Court 
against the States of the lower basin, and any other necessary parties, requiring 
them to assert and have determined their claims and rights to the use of the 
waters of the Colorado River system available for use in the lower Colorado River 
Basin.” 

With this report before it, the Congress adopted the bill. 

As heretofore shown, the States of the Upper Basin are engaged in negotia- 
tion of a compact which should clear the track for planning and development in 
the Upper Basin. The States of the Lower Basin having found it impossible, 
as hereinbefore shown, to reach a comparable compact, it appears indispensable 
to the development of the Lower Basin States that a determination of their water 
rights be made by the Supreme Court. 


V. THe Unrrep States Is A NECESSARY PARTY 


In the second case brought by Arizona against California and the other states 
in the basin (Arizona v. California, et al., 292 U. S. 341), Mr. Justice Brandeis, 
speaking for a unanimous court, held in the last sentence of the opinion (p. 
360): “We have no occasion to determine whether leave to file the bill should 
be denied also because the United States was not made a party and has not 
consented to be sued.” 

In the last case of the three (Arizona v. California, et al., 298 U. S. 558), 
Mr. Justice Stone, speaking again for a unanimous court, said (p. 571): 

“It is argued that the constitutional power of the United States to exert any 
control over the water stored at Boulder Dam is subject to the rights of Arizona 
to an equitable share in the unappropriated water ‘until such a time as com- 
merce is actually moving on the river,’ and that in any case Congress has sub- 
ordinated that power to Arizona’s rights by the provisions of § 4 (a) of the 
Boulder Canyon Project Act, which authorizes Arizona, California and Nevada 
to enter into an agreement as to their relative rights in the water of the river. 
But these and similar contentions, so far as they were not answered adversely to 
Arizona in Arizona v. California, supra, 456, cannot be judicially determined 
in a proceeding to which the United States is not a party and in which it cannot 
be heard. 

“Every right which Arizona asserts is so subordinate to and dependent upon 
the rights and the exercise of an authority asserted by the United States that no 
final determination of the one can be made without a determination of the 
extent of the other. Although no decree rendered in its absence can bind or 
affect the United States, that fact is not an inducement for this Court to decide 
the rights of the states which are before it by a decree which, because of the 
absence of the United States, could have no finality. Calfornia v. Southern 
Pacifie Co., 157 U. S. 229, 251, 257; Minnesota v. Northern Securities Co., 184 
U.S. 199, 235, 245-247; International Postal Supply Co. v. Bruce, 194 U. 8S. 601, 
606; Texas v. Interstate Commerce Commission, 258 U.S. 158, 168. A bill of com- 
plaint will not be entertained which, if filed, could only be dismissed because of 
the absence of the United States as a party. Louisiana v. McAdoo, 234 U.S. 627.” 

It is settled law that the United States, by virtue both of its paramount con- 
stitutional rights and of its contractual obligations under the Project Act, is a 
necessary party to the adjudication of the water rights of the Lower Basin in 
the Colorado River. 


VI. INTERESTS OF UNITED STares WovuLD Be ADVANCED BY DETERMINATION 
A. GENERAL INTEREST IN DEVELOPMENT OF LOWER BASIN 


As parens patriae, the United States has both direct and indirect interests in 
the prudent and sound development of the Lower Basin states. It is the duty of 
the United States under the general welfare clause of the Constitution to pro- 
vide for the advancement of the interests of the states and of all its citizens and 
residents. As shown by the last five censuses, the states of the Lower Basin have 
increased in population at a far greater rate than any other portion of the 
United States. As is a matter of common knowledge, this trend has been ae- 
centuated since the taking of the last census. The trend is not occasioned by 
unusually high birth rate, or by immigration from foreign countries. It is the 
result of voluntary movement of millions of people of the United States toward 
what they choose to accept as desirable living and working conditions in the 
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Pacific Southwest. Wherever they may choose to settle, in Arizona, Nevada or 
California, it is the concern of the United States to aid them, in the exercise of 
its constitutional authority, by providing and protecting the water supplies 
which are indispensable to their domestic needs and irrigation requirements. 

The projects required to furnish domestic and irrigation water and incidenta| 
hydro-electric power are so vast in scope and cost as to require in large part 
financing by the federal government. No other agency is competent to that end. 
Planning and construction of most of the projects can best be accomplished by 
experienced federal agencies. It is, therefore, a responsibility of the United 
States to see that such projects are prudently planned and so distributed as to 
advance the long-term welfare of the nation. By such planning and development, 
areas of desert waste can be brought into productivity and the nation’s supply 
of food and fiber can be enhanced. More directly important, the tax revenues 
of the United States can be permanently augmented as the result of agricultura! 
and industrial production. 

The United States has assumed control over the Colorado River, which is an 
interstate, international, navigable stream. It has constructed and is construct- 
ing great dams and power plants on the river. The need for integrated operation 
of these works forbids future development of any part of the river by states or 
local public or private agencies. On this account, the United States has come 
under responsibility to see that the development of the river proceed as rapidly 
as may be warranted by economic rules. Particularly, the United States is as 
much under responsibility as the states and local communities to use such means 
as are available to avoid the stalemate on the river which has been found to 
result from the existence of interstate controversy. 


B. PROPRIETARY INTERESTS IN DEVELOPMENT OF PUBLIC LANDS 


The United States holds as a proprietor immense areas of public lands in the 
Lower Basin states. Some of these publie lands are suitable and available for 
development with water of the Colorado River, although it must be recognized 
that the possibilities of development of public lands in the Lower Basin are more 
limited than was once thought. To such extent as the public domain may be 
improved by irrigation, the United States has a direct interest in seeing to it 
that such development is orderly and permanent and is not subjected to undue 
risk of failure of water supply. 

The United States has already, in furtherance of the improvement of the 
public domain, as well as private lands, constructed great projects such as the 
Yuma Project, in Arizona and California, the All-American Canal Project in 
California and the Salt River Project in Arizona. The Gila Project in Arizona 
is under construction. The United States is under an impressive moral obliga 
tion to protect its investment in these projects by taking such measures that 
the Lower Basin water supply will not be spread too thin. 


C. TRUST INTEREST IN INDIAN LANDS 


A number of important areas in the Lower Basin, aggregating in excess of 
100,000 acres, consist of lands held in trust by the United States for Indians. 
Such areas are now undeveloped and unproductive, but are so situated and are 
composed of such suitable soils as to be eligible for development by irrigation 
from the Colorado River. In some cases major works have already been con- 
structed for irrigation. 

The obligations of the United States to Indian tribes are recognized by Article 
VII of the Colorado River Compact which provides: “Nothing in this compact 
shall be construed as affecting the obligations of the United States of America 
to Indian tribes.” 

Under this provision and the decision in Winters v. United States, 207 U. § 
564, and other cases, it is understood that the Indian lands have a paramount 
right to adequate water supply. These paramount rights are, however, to be 
accounted for in any division of the waters of the river among the states, sv 
that each state will be chargeable for the waters required for Indian lands 
within its borders. 

It is the duty of the United States to see to it that no developments in the 
Lower Basin so consume the available water as to encroach upon, or embroi! 
in controversy, the water supply needed for Indian lands. Considering the 
uncertainties which exist as to total dependable water supply of the Lower 
Basin, the United States can best discharge its duty to Indians by causing 4 
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determination of aggregate water rights of each state to be made. When such 
determination has been made, the protection of Indian rights against encroach- 
ment is made simple. Without such determination, overlapping claims to water 
may at the least create friction, controversy, and difficulty in protecting the 
Indian projects. 


D. INTEREST UNDER INTERNATIONAL OBLIGATIONS 


The United States has another interest in the waters of the Colorado River, 
consisting of its obligation to deliver water to the United Mexican States under 
the treaty of February 3, 1944 [Ex. A, 78th Cong. 2d Sess.]. This Mexican right 
is paramount, under the treaty power, which is committed by the Constitution 
to the President, with the advice and consent of the Senate. Clearly, the United 
States should not commit itself to states, nor communities, to deliver to them 
water which may be required to satisfy the treaty. Nor should it risk public 
moneys on construction of water projects which, because the water supply which 
is supposed to serve them must be applied to satisfy the treaty, may turn out 
to be monuments to mistaken judgment. 


E. INTEREST IN PROTECTION OF FEDERAL TREASURY 


It is quite apparent that by political determinations, either in Congress or in 
the executive departments, projects may be authorized and constructed with 
federal funds which, unless a determination of water rights in the Lower Basin 
is made, may turn out to be fruitless. The projects under contemplation involve 
huge expenditures of money. For illustration, cost estimates on the ultimate 
completion of the Central Arizona project exceed one billion dollars. Whether 
or not the pending resolutions are adopted by this Congress, it is evident that 
some day the determination of water rights in the Lower Basin must be made by 
the Supreme Court. The aggregate water supply probably available to the 
Lower Basin is not sufficient to provide in full the needs of projects now con- 
structed and under construction, and those for which commitments exist in 
Nevada, Utah, and New Mexico. The essential question between Arizona and 
Jalifornia, therefore, is whether something in excess of a million acre-feet of 
water per annum shall be used on projects now constructed and in course of 
construction in California, or whether that quantity shall be diverted to serve a 
new project in Arizona not yet authorized. Whenever a determination is made 
by the Supreme Court, it will follow, either that works in California now existing, 
built at a cost of two hundred million dollars, will be without water, or that 
the proopsed works in Arizona which would cost from seven hundred millions 
to one billion dollars, will be dry. In either case, an investment of hundreds 
of millions of public money, federal or local, will be demonstrated to have been 
a mistake. 

It is obviously to the interest of the United States to protect its taxpayers 
and its treasury by arranging for the adjudication which will, it is believed, 
obviate an important financial risk. 


F. INTEREST IN ADMINISTRATION OF WATER UNDER PROJECT ACT 


By Section 5 of the Boulder Canyon Project Act, it is provided that the Secre- 
tary of the Interior may contract for the storage of water in Lake Mead and 
for delivery thereof, and it is further provided that “No person shall have or be 
entitled to have the use for any purpose of the water stored as aforesaid except 
by contract made as herein stated.” Acting under this authority, the Secretary 
of the Interior has made a number of contracts with public agencies in Cali- 
fornia and with the States of Nevada and Arizona. The possibility exists and 
is not fully obviated by the terms of the contracts, taken as a group, that the 
quantities of water specified in these contracts exceed the water supply available 
to the Lower Basin. The Secretary of the Interior has, for all practical purposes, 
taken possession of the river. He is ander the duty of administering the river 
und the water supply in Lake Mead under the contracts. Conflicting claims are 
made against him for delivery of water. The Secretary has, of course, no true 
judicial authority. He cannot decide the momentous issues which exist among 
the states in the Lower Basin. By the letters heretofore quoted from the interim 
report on the Colorado River (House Doc. 419, 80th Cong. 1st Sess.) and 
by his report on the Central Arizona project, Secretary Krug is on record that 
his hands are tied, until a determination is made. Secretary Ickes’ statement 
in his official memorandum on signing the Arizona water contract may also be 
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recalled. He said of the contract, “It expressly reserves for future judici:i 
determination any issue involving the intent, effect, meaning, and interpretation 
of the compact and act.” 

In addition to his functions of contracting for and distributing water from 
Lake Mead, the Secretary was charged with the duty of formulating a compre- 
hensive plan of development of the Colorado River Basin by Section 15 of the 
Project Act, which reads: 

“The Secretary of the Interior is authorized and directed to make investiga- 
tion and public reports of the feasibility of projects for irrigation, generation 
of electric power, and other purposes in the States of Arizona, Nevada, Colorado, 
New Mexico, Utah, and Wyoming for the purpose of making such information 
‘available to said States and to the Congress, and of formulating a comprehensive 
scheme of control and the improvement and utilization of the water of the Colo- 
rado River and its tributaries * * *.” 

By Section 2 (d) of the Boulder Canyon Adjustment Act of July 19, 1940, this 
authorization was extended to include California. ‘The Colorado River (House 
Doe. 419, 80th Cong., Ist Sess.) is an interim report which inventories possible 
projects throughout the basin. 

As has been noted, the Secretary has recently declared in his interim report 
that, until the water rights of the basin states are determined, he cannot perform 
his statutory duty to prepare a comprehensive plan. 

To enable the Secretary to carry out his functions, under the Boulder Canyon 
Project Act correctly and promptly, the United States should seek the adjudi- 
cation provided in the pending resolutions. 


VIL. JurtspicTIon 


A. THE SUPREME COURT HAS JURISDICTION OF TRADITIONAL CHANCERY REMEDIES 


As a part of its exclusive original jurisdiction over controversies between 
states, the court takes jurisdiction of the traditional chancery remedies. For 
example, in the second case of Arizona y. California (292 U. S. 341), which 
was a bill to perpetuate testimony, Mr. Justice Brandeis, for a unanimous court, 
held (p. 347): “First: No bill to perpetuate testimony has heretofore been 
filed in this Court ; but no reason appears why such a bill may not be entertained 
in aid of litigation pending in this Court, or to be begun here. Bills to perpetuate 
testimony have been known as an independent branch of equity jurisdiction 
before the adoption of the Constitution.” 


B, INTERPLEADER AND BILLS IN NATURE OF INTERPLEADER ARE TRADITIONAL CHANCERY 
REMEDIES 


Interpleader is aptly described in 48 C. J. S. 38: “Interpleader is an ancient 
and well-established equitable remedy, which was in existence before the enact 
ment of interpleader statutes, and which is maintainable independently of statute 
under general equitable jurisdiction.” 

Interpleader is distinguished from a bill in the nature of interpleader, in that 
in the former the plaintiff disclaims any interest to the fund or thing in contro- 
versy, Whereas in the latter he does not necessarily do so. A proceeding in the 
nature of interpleader is described in 48 C. J. S. 42: 

“A bill in the nature of a bill of interpleader is distinguished from a bill of 
interpleader proper, as discussed supra §§ 2-4, in that there are grounds of equit- 
able jurisdiction other than the mere right to compe! defendants to interplead, 
and complainant may seek some affirmative equitable relief. In other words, 
although personal interest deprives complainant of a right to a strict bill of 
interpleader, as considered infra § 16, it does not defeat the right to a bill in the 
nature of interpleader, and where there are two or more claimants to the fund 
or property, complainant may have recourse to the bill to ascertain and establish 
his own rights, even though, at the same time, he seeks to defeat all of the 
claims against himself * * *.” 

“Ordinarily, a bill in the nature of a bill of interpleader and a bill of inter- 
pleader, aside from the distinction as to the interest of plaintiff, are governed 
by the same general principles.” 

Thus in the important case of Teras v. Florida, 306 U. 398, the Supreme 
Court held that it had jurisdiction of a bill in the nature i interpleader among 
states under its exclusive original jurisdiction. The case arose by reason of the 
claims of four states to impose death taxes on the same estate. The court says 
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at page 405: “Before the Constitution was adopted a familiar basis for the 
exercise of the extraordinary powers of courts of equity was the avoidance of 
the risk of loss ensuing from the demands and separate suit of rival claimants 
to the same debt or legal duty.” 

The court further says (p. 406): “The peculiarity of the strict bill of inter- 
pleader was that the plaintiff asserted no interest in the debt or fund, the amount 
of which he placed at the disposal of the court and asked that the rival claimants 
be required to settle in the equity suit the ownership of the claim among them- 
selves. But as the sole ground for equitable relief is the danger of injury because 
of the risk of multiple suits when the liability is single,” (citing cases), “andi 
as plaintiffs who are not mere stakeholders may be exposed to that risk, equ.ty 
extended its jurisdiction to such cases by the bill in the nature of int. rpleacer. 
The essential of the bill in the nature of interpleader is that it calis upon the 
court to exercise its jurisdiction to guard against the risks of loss from the 
prosecution in independent suits of rival claims where the plaintiff himself 
claims an interest in the property or fund which is subjected to the risk: 

The court holds at pages 407-8: “When, by appropriate procedure, a court 
possessing equity powers is in such circumstances asked to prevent the loss 
which might otherwise result from the independent prosecution of rival but 
mutually exclusive claims, a justiciable issue is presented for adjudication 
which, because it is a recognized subject of the equity procedure which we have 
inherited from England, is a ‘case’ or ‘controversy’ within the meaning of the 
Constitutional provision; and when the case is one prosecuted between states, 
which are the rival claimants, and the risk of loss is shown to be real and sub- 
stantial, the case is within the original jurisdiction of this Court conferred by 
the Judiciary Article.” 

The court concludes (p. 411): “We think that the Special Master’s finding of 
jeopardy is sustained; that a justiciable ‘case’ between the states is presented ; 
and that a cause of action cognizable in equity is alleged and proved. The fact 
that no relief by way of injunction is sought or is recommended by the Special 
Master does not militate against this conclusion. While in most causes in equity 
the principal relief sought is that afforded by injunction, there are others in 
which the irreparable injury which is the indispensable basis for the exercise 
of equity powers is prevented by a mere adjudication of rights which is binding 
or the parties. This has long been the settled practice of this Court in cases of 
boundary disputes between states.” (Citing cases.) “In the case of bills of 
peace, bills of interpleader and bills in the nature of interpleader, the gist of 
the relief sought is the avoidance of the burden of unnecessary litigation or the 
risk of loss by the establishment of multiple liability when only a single obliga- 
tion is owing. These risks are avoided by adjudication in a single litigation bind- 
ing on the parties.” 

It is settled that the Supreme Court has original jurisdiction of a bill in the 
nature of interpleader maintained by one state against other states. It is also 
established that the Court has original jurisdiction of a case brought by the 
United States against a state or states, which jurisdiction is in all respects 
similar to that of the jurisdiction in interstate cases and controversies (U.S. v. 
Teras, 143 U. 8S. 621). No reason appears, therefore, why the Court does> not 
have jurisdiction of a bill in the nature of interpleader brought by the United 
States against a state or states. 


Cc. UNITED STATES IS STAKEHOLDER OF FUND OF WATER IN LAKE MEAD 


The United States has in its physical possession and is administering through 
the Secretary of the Interior a large and constantly replenished fund of water 
contained in the reservoir, Lake Mead, impounded by Hoover Dam. That the 
magnitude of this store of water may be grasped, it may be noted that the ca- 
pacity of the reservoir, 32,500,000 acre-feet, is equivalent to over 75,000 gallons of 
water for each of the 140,000,000 people in the United States. It is provided in 
Section 6 of the Boulder Canyon Project Act: “The title to said dam, reservoir, 
plant, and incidental works shall forever remain in the United States, and the 
United States shall, until otherwise provided by Congress, control, manage, and 
operate the same, 

By Section 5 of the Act, as heretofore shown, the Secretary of the Interior is 
authorized to contract for the storage of water in the reservoir and for the de- 
livery thereof to such points on the river and on the All-American Canal as may 
be agreed upon, for irrigation and domestic uses, etc. The same section provides: 
“No person shall have or be entitled to have the use for any purpose of the water 
stored as aforesaid except by contract made as herein stated.” 
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Thus, the Secretary of the Interior is charged with the duty of (1) operating 
the dam, and (2) making contracts for the delivery of water from Lake Mead, 
in accordance with the Act. His contractees, to whom he will deliver water by 
the operation of the gates at the dam, are the only persons who may be entitled to 
use the stored water. The Secretary has made, as heretofore shown, contracts 
for use of water stored in Lake Mead in each of the states of Arizona, California 
and Nevada. As shown by the Secretary's memorandum on signing the most re 
cent of these contracts (the Arizona contract), the Secretary did not attempt in 
making that contract to decide the issues between California and Arizona as to 
the interpretation of the disputed documents, but expressly indicated that those 
issues were reserved for future judicial determination. 

The states of California and Arizona are now making inconsistent and con- 
flicting demands upon the Secretary for water stored in Lake Mead. Specifically, 
Arizona is asking the Secretary to approve 8S. 1175, which would entail delivery of 
over a million acre-feet of water from Lake Mead. California asks him not to 
do so. The Secretary, acting for the United States is, therefore, in the position 
of a stakeholder upon whom cross-demands are made for the same quantities 
of the property held by him. His dilemma is shown by his report to Congres- 
sional committees on S. 1175. 

The resolutions now pending in Congress call for the commencement of a suit 
or action in the nature of interpleader, rather than a strict interpleader. This 
course is taken in recognition of whatever interests the United States may assert 
in the subject matter, including, of course, its paramount rights and authority 
under the commerce clause of the Constitution over navigation and flood control 
and its obligations under the treaty clause, as to the Mexican supply. In view 
of these and other possible federal interests in the subject matter, it is not con- 
ceived that strict interpleader would be an appropriate remedy. 

The proposal in the resolutions that the United States commence the action 
and require the states to interplead is designed to put the states in as fair and 
equal a position as possible with respect to burden of proof and otherwise. Since 
each state, upon interpleading, would be both cross-complainant and cross-de- 
fendant none of them would in this respect have any superiority of position. 
Further, since the United States would control the litigation, unnecessary delays, 
which the parties might consider to be to their advantage, could be minimized. 


VIII. CONCLUSION 


It has been shown that there has existed for the last generation between 
Arizona and California a controversy over a water supply of vast economic 
importance to the states. This controversy is of a character which, were the 
states independent sovereigns, would likely lead to war. The states have on in- 
numerable occasions devoted their efforts to a disposal of the controversy by the 
negotiation of a compact. These efforts have failed, not because of lack of will- 
ingness or sincerity in the negotiations, but because the water supply of the 
Lower Basin is so limited that it cannot serve the economic aspirations of both 
states, and neither can voluntarily sacrifice its claims to the point necessary to 
consummate a compromise. 

The controversy depends upon the interpretation of a series of documents, 
statutory and contractual in character. The issues, of which three major 
points have been analyzed herein, being issues regarding interpretation of doc- 
uments, are legal in nature and determinable by the Court within a reasonable 
time without the necessity of factual evidence. 

The United States is a necessary party to any adjudication. It is in manifold 
ways concerned with the development of the Lower Basin of the Colorado River, 
of which it has taken charge. In addition the United States is specifically and 
directly concerned with the use of water of the Colorado River in connection 
with its constitutional functions respecting navigation and flood control, treaty 
obligations, development of public lands and of Indian lands. The United States 
is further chargeable with a high degree of responsibility for the sound and 
prudent investment of the funds of its tax payers in public works for utilization 
of water. The Secretary of the Interior has publicly stated that the existing 
uncertainty as to division of the waters of the Lower Basin among the states 
precludes him from approving the authorization of projects, and even from 
formulating the comprehensive plan of development which Congress required 
him in Section 15 of the Project Act to formulate. 

The litigation proposed by the pending resolutions is within the original 
jurisdiction of the Supreme Court. 
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The consideration above summarized lead to the conclusion that it is to the 
interest of the United States, as well as the states in the Lower Basin, that the 
water rights of the states of the Lower Basin of the Colorado River, be deter- 
mined by such a suit as is proposed in the pending resolutions. 

Dated February 18th, 1948. 

ALAN BIBLE, 
Attorney General of Nevada, 
Frep N. Howser, 
Attorney General of California. 
Arvin B. SuHaw, Jr., 
Assistant Attorney General of California. 


STATE OF CALIFORNIA, 
GOVERNOR'S OFFICE, 
Sacramento 14, March 3, 1947. 
Honorable Smney P. Osporn, 
Governor of Arizona, Phoenix, Arizona, 
and 
Honorable Vatt N. PITTMAN, 
Governor of Nevada, Carson City, Nevada. 

My Dear Governors: We have just completed our review of the comprehen- 
sive plan for the Colorado River System as presented by the Bureau of Recla- 
mation, and I am more than ever impressed by the staggering size and complex- 
ity of the proposal. 

It is quite apparent, and it is admitted in the comprehensive plan, that the 134 
projects inventories will, if constructed, use more water than is available in 
the river system. This fact will undoubtedly emphasize the differences of opinion 
concerning the water to be made available to each state. It is therefore of the 
utmost importance to the lower basin states that we reconcile our differences as 
soon as possible. 

The negotiations of the past have failed to bring about agreement between 
Arizona and California but I am of the opinion that there must be some fair 
basis upon which their respective rights can be determined. The only methods 
that occur to me are (1) negotiation of a compact; (2) arbitration, and (3) 
judicial determination. 

I would therefore like to suggest that we three Governors of the affected States 
endeavor first to enter into a compact which will resolve our differences and 
finally determine our respective rights. 

In the event you believe for any reason that this cannot be done, I suggest 
that we submit all our differences to arbitration, agreeing to be bound by 
the results thereof. 

If this is not feasible, I propose that we join in requesting Congress to au- 
thorize a suit to determine our rights in the Supreme Court of the United 
States, which suit could, if agreeable to the States, be submitted on an agreed 
statement of facts. 

I believe that either method could produce the desired results. If you agree 
with me, I suggest that the three of us meet at some time and place mutually 
agreeable for the purpose of further exploring the subject. If we can place our 
three States in a position to maintain a common front in urging the speedy and 
orderly development of the Colorado River System, we will have rendered a great 
service to our people. 

Hoping that I may have your reaction to this proposal and with best wishes, 
Iam 

Sincerely, 
EARL WARREN, Governor. 


STATE OF NEVADA, 
EXECUTIVE CHAMBER, 
Carson City, March 6th, 1947- 
Honorable EARL WARREN, 
Governor of California, Sacramento, California, 
Dear GOVERNOR WARREN: Replying to your letter of March 3, 1947, will say 
that I fully agree with you as to the necessity of the three lower Colorado River 
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Basin States reconciling their different views regarding division of the water 
allotted to them under the provisions of the Colorado River Compact, and for 
maintaining a strong unified front for the proper development of the great system. 
The report of the Bureau of Reclamation on the Colorado River is an inventory 
of all possible projects, and while of much value, it does not advocate the con 
struction of projects beyond the limit of available water, but if the states do not 
reach an agreement, such a chaotic condition might develop. 

All through the administration of Governor Carville in Nevada, sincere efforts 
were made by Nevada to bring California and Arizona to an agreement on the 
tri-state compact authorized under Sec. 4 (a) of the Boulder Canyon Project 
Act, for division of the downstream water. Nevada’s interest was to make 
secure her small allotment of 300,000 acre-feet, together with an appropriate share 
of the surplus water, however that surplus might be divided between California 
and Arizona. Neither Arizona nor California took exception to Nevada’s posi- 
tion, in effect, we were only trying to bring Arizona and California to an agree- 
ment. 

A great number of meetings were held, the three states being represented 
by the Colorado River Commission of Arizona, the Colorado River Board of 
California, and the Colorado River Commission of Nevada, with Governor Car- 
ville or his representative usually presiding. Nothing was accomplished by these 
conferences. At last Nevada discontinued negotiations and contracted directly 
with the Bureau of Reclamation for 300,00 acre-feet of water from Lake Mead 
storage, as water was urgently needed for the Basic Magnesium Project. 

Our experience leads us to an opinion that California and Arizona will be 
unable to negotiate a compact, and may be unwilling to agree on terms of arbi- 
tration. Nevada has spent much time and money in efforts to bring the tri-state 
compact into being, completely without results. 

I am in accord with your thought that the three states, in the absence of other 
agreement, should join in requesting Congres to authorize a suit in the Supreme 
Court of the United States to determine our respective rights, and suggest that a 
method of presentation before the Court be agreed upon between Arizona and 
California, with which agreement Nevada will concur. 

My kindest personal regards. 

Sincerely yours, 
Val PIrrTMaNn, Governor. 


EXECUTIVE OFFICE, 
State House, 
Phoenix, Arizona, March 12, 1947. 
Honorable EARL WARREN, 
Governor, State. of California, Sacramento, California. 

My Drar GoverNok WARREN: I have your letter of March third, addressed to 
Governor Vail Pittman and myself, concerning the Report of the Bureau of 
Reclamation on the Development of the Water Resources of the Colorado River 
Basin. 

I presume from your letter that you have completed and sent to the Bureau your 
comments on the above-mentioned report. I, too, have furnished the Bureau with 
my comments and am enclosing a copy to you herewith. It will be appreciated 
if you will furnish me with a copy of your report. 

Ever since I have been Governor of Arizona I have endeavored to cooperate 
with all other states in the Colorado River Basin in all matters of common inter- 
est. Arizona has at all times been represented on the Committee of Fourteen 
and Sixteen, whose name has now been changed to the Colorado River Basin 
States Committee. Arizona is now represented on the Colorado River Basin 
States Committee, which Committee as presently constituted and as heretofore 
constituted, has been very helpful in all matters affecting the interests of the 
respective states in the Colorado River. Arizona is now cooperating in plans 
for the utilization of Colorado River water in the respective states within the 
allocation of water available to them. 

I will be pleased to meet you, or with you and Governor Pittman, or with the 
Governors of other interested states, to discuss all matters of common interest, 
to our respective states. 
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All seven of the Colorado River Basin states, Arizona, California, Colorado, 
Nevada, New Mexico, Utah and Wyoming, five of which states are still repre- 
sented on the Colorado River Basin States Committee, are parties to the Colo- 
rado River Compact which apportions the water of the Colorado River System 
as between the Upper Basin and the Lower Basin and to Mexico. The Compact 
contains provisions which make utilization of water over and above the appor- 
tionment made by the Compact of interest to all of the states of the Basin. 

Portions of Utah and New Mexico are in the Lower Basin and are entitled 
to share in the apportionment made to the Lower Basin and in the use of any 
available water which is unapportioned by the Colorado River Compact. 

California, in consideration of the passage by the Congress of the Boulder 
Canyon Project Act and as a condition precedent to the taking effect of that Act 
and the construction of Boulder Dam, Imperial Dam, and the All-American Canal, 
by Chapter 16, California Statutes 1929, entered into a statutory agreement with 
the United States and for the benefit of each of the Colorado River Basin states, 
irrevocably and unconditionally limiting California’s claim to water of the Colo- 
rado River to 4,400,000 acre-feet per annum of the apportioned water, plus not 
more than half of the water unapportioned by the Colorado River Compact. The 
quantity of surplus water, that is, water unapportioned by the Compact, varies 
from year to year and is subject to further apportionment by agreement between 
all of the Compact states after 1963. 

Arizona recognizes the right of California to use the quantity of water to which 
California, by the statutory agreement, is forever limited. 

Arizona recognizes the right of Nevada to use 300,000 acre-feet of apportioned 
water per annum, plus 1/25 of available unapportioned water, subject to further 
apportionment of the unapportioned water by agreement between the Compact 
states after 1963. 

Arizona has a contract with the United States for delivery for use in Arizona 
from the main stream of the Colorado River, subject to its availability for use 
in Arizona, under the Colorado River Compact and the Boulder Canyon Project 
Act, of so much water as is necessary to permit the beneficial consumptive use 
in Arizona of main stream water to a maximum of 2,800,000 acre-feet of the 
apportioned water, plus one-half of the available surplus, less such! part of the 
1/25 thereof as Nevada may use, the quantity of which surplus, of course, varies 
from year to year, and which surplus is subject to further apportionment by 
agreement between all of the Compact states after 1963. 

Arizona does not claim the right to the use of any water to which California 
is entitled, nor the right to the use of any water to which Nevada is entitled, 
and Iam sure that Nevada does not claim the right to the use of any water to 
which California is entitled, nor the right to the use of any water to which 
Arizona is entitled. 

It therefore appears that California and Nevada are now in a position to joia 
Arizona in urging the speedy consideration and passage of S. 455 now pending 
in the United States Senate and H. R. 1598, its companion bill, now peuding in 
the House of Representatives, which are authorization bills to authorize the 
construction of the Central Arizona Project, and H. R. 1597, which is an autlwri- 
zation bill to relocate the boundaries of the Gila Project heretofore authorized. 

I am certain that the passage of these bills and the construction of the works 
which they seek to authorize, will be of great and incalculable benefit, not only 
to Arizona, but to California and Nevada and to the United States as a whole. 

They are vitally necessary to the welfare and to the economy of the whole south- 
west region. They do not in any way interfere with the full use in California 
and in Nevada of the water to which California and Nevada are respectively 
entitled. 

If either California or Nevada are interested in the promotion and construc- 
tion of projects for the utilization of water to which they are respectively en- 
titled, I would like to know it in order that I may render such aid as sees 
appropriate. 

It is difficult for me to understand what, if anything further, need be done to 
place either California or Nevada or Arizona in position to support the utiliza- 
tion in our respective states of our respective shares of the water of the Colorado 
River, which shares have already been determined by the Colorado River Com- 
pact, the Boulder Canyon Project Act, the California Limitation Act, the Water 
Delivery Contracts of the California agencies, the Nevada Water Delivery Con- 
tracts and the Arizona Water Delivery Contract. However, I wil! be glad to 
meet and discuss with you and the Governors of the other Colorado River Basin 
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states, jointly or severally, any matters of common interest, and if at such con- 
ference or conferences it should develop that there are any substantial differences, 
we can consider and perhaps resolve such differences and if it should develop 
that anything further is necessary, we can consider the proper course to pursue, 

During your incumbency we in Arizona have not had the pleasure of a visit 
from you. We would like to see you over in our state and I will greatly appre- 
ciate it if you can arrange to come to Phoenix as soon as possible, either alone 
or with Governor Pittman, or with such other Governors of the basin states as 
you may desire to have present, in order that any matters which you may desire 
to further discuss can be gone into fully and thoroughly. 

With all good wishes, I am, 

Sincerely, 
Srpney P, Osporn, Governor. 


(Information requested by Representative Bow at the committee hearing of 
March 14, 1951 (p. 582) :) 
ExHisit M 


Tora. Cost OF THE CENTRAL ARIZONA PROJECT 


Marcu 22, 1951. 
Hon. FRANK T. Bow, 
Westward Ho Hotel, Phoenix, Ariz. 

Dear Mr. Bow: You requested that I prepare for you some figures concerning 
the total cost of the central Arizona project and, assuming that the money had 
to be borrowed, the cost to the Treasury during the repayment period. 

As you know, no interest calculations have been made concerning the cost to 
the Treasury of any flood-control projects or irrigation project or harbor im- 
provements throughout the history of the United States prior to the central 
Arizona project ; however, I will do the best I can to comply with your request. 

The total cost of the project as estimated by the Bureau of Reclamation, based 
on prices as of January 1951 is $788,265,000 of which $3,062,000 is allocated to 
fish and wildlife and $6,830,000 to flood control, making a total of $9,892,000 
which is nonreimbursable. All the balance is reimbursable within a period of 
75 years from direct revenues for the delivery of electrical energy, irrigation 
water, and municipal water. 

Assuming a construction period of S years and an interest cost of 2 percent, 
we calculate, if such an interest calculation is made, that interest during con- 
struction would amount to $64,978,000, and assuming further which I think is 
not the fact, that there will be no returns at all during the period of 8 years, 
then the total amount invested, including the nonreimbursable items above men- 
tioned, would be $853,248,000, including interest during construction. At 2 per- 
cent interest, the interest throughout the 75-year repayment period would average 
$10,684,000 per year. Of course, it would be higher during the early part of the 
repayment period and gradually disappear by the end of the 75-year period and 
at the end of the 75-year period, the total principal to be reimbursed, that is all 
except $9,892,000, would have been repaid to the Treasury in full. The total 
assumed interest, therefore, during the period of construction and until the proj- 
ect was paid out would be $801,300,000. 

If you figured the interest at 244 percent with the same assumption concern 
ing the construction period, the interest during the construction period would be 
$81.832,000 or a total investment of $870,097,000 and the average interest cost 
throughout the 75-year period would be $14,200,000, or a total of $1,065,045,000. 

The project's direct annual returns will be $17,623,100 from the charges for 
delivery of electrical energy and of water. Operation and maintenance and 
replacement costs are figured at $6,816,300 per year. Annual benefits are figured 
at $42,813,600 per year, making a total of $3,211,020,000 during the 75-year repay- 
ment period and continuing indefinitely thereafter. 

Of course, under existing law when the cost of the project has been fully repaid 
to the Government, all direct revenues for the delivery of electrical energy, 
irrigation water, and municipal water will be paid directly to the United States 
Treasury as miscellaneous receipts. 

The above figures, of course, do not take into account the revenue that would 
accrue to the Treasury through taxes upon incomes and business generated by 
the project which otherwise would be lost to the Treasury. Mr. Morse of the 
Doane Agricultural Service fizrured that the rerenue saved to the Treasury on 
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the basis of his lowest estimate, would average $55,000,000 a year during the 
repayment period and thereafter indefinitely. I think it is not proper to ficure 
an interest charge against, nor calculate the cost of the project without taking 
into account the annual benefits and without taking into account the saving in 
Federal revenue which otherwise would be lost to the Treasury. When annual 
benefits are considered and direct revenue to the Treasury through tax payments 
made possible by the project are taken into account, then the benefits to the 
Treasury and to the country as a whole greatly exceed the costs to the Treasury. 
Fiven with the inclusion of an interest charge which has never been made on any 
other project, I believe that the project will be valuable to and save money for 
every State in the Union, even if it were figured on a purely local basis by each 
State or by each congressional district. Again, of course, I do not agree that it 
should be considered on this basis, but on the basis of the United States economy 
as a whole. I believe that the central Arizona project would be of benefit to the 
economy of the Nation as a whole, and to each State and congressional district. 
This would be true even if you discount Mr. Morse’s estimate of tax revenues 
by two-thirds, which I do not believe would be justifiable. 

Of course, you understand that this letter does not take into account the great 
human and social values that will result from the building of the project, but is 
confined as I understood your request to be to the study of the direct financial 
effect upon the Treasury of the United States without regard to human and 
social benefits. 

Yours very truly, 
CHAS, A. CARSON, 


Evruipit N 


(Material submitted by Congressman Murdock, of Arizona. Letter of April 28, 
1951, sent to the Committee Members) 


House or REPRESENTATIVES, 
Washington, D. C., April 28, 1951. 

DEAR COLLEAGUES: The hearings on my general Arizona project bill were sud- 
denly halted on April 18 before full opportunity was given for all to speak on it 
who wanted to appear. The committee ruled that all remaining testimony should 
be briefed and submitted in writing for the record. As chairman and presiding 
officer on my own bill, H. R. 1500, 1 did not speak up in the hearings as much as I 
wanted to, and yet I probably spoke out more than seemed proper for one who 
held the gavel. Anyway, I feel that I should attempt further in this brief way 
to make my thought clear on this vital matter. 

Why am I so desparately in earnest about this bill? Because the fate and 
future of my adopted State of Arizona depends upon the enactment of this bill or 
one which is very similar to it. The philosopher says: “Once to every man and 
Nation comes a moment to decide.” Now is Arizona’s time of decision, and 
tragically enough it is not within Arizona’s power to “decide.” Only Congress can 
make this “decision.” In sponsoring this legislation I had hoped that Congress 
would deem it wise and just and do for Arizona in developing her potential water 
resources in the Colorado River about what Congress did for California more 
than 20 years ago. I am convinced that if this measure could be enacted—this 
central Arizona water plan perfected and materialized—Congress would thereby 
be displaying a greater spirit of humanity, statesmanship, and justice than Con- 
gress did in 1928 and subsequent years in providing for California. 

Do I know the almost insurmountable obstacles in the way of the enactment 
and fulfillment of this proposal? Having been on the firing line in this battle for 
15 years in Congress, certainly I have a fair idea of the mangnitude and diffi- 
culties of this legislative task. Well, what are some of the hurdles for it to clear? 
It is indeed an expensive project and one which its avowed foes and not dis- 
interested opponents can easily “doubt the economic feasibility of.” However, in 
less than 40 years the great project initiated by the Roosevelt Dam—one of the 
earliest and most profitable of all our reclamation projects—has given the country 
positive evidence of the wealth-creating power of such a national investment. 
This accomplished economic fact in central Arizona is quite sufficient to convince 
any “doubting Thomas” who sees and understands the facts that the existing 
development is but an earnest of the larger one proposed. 

Having stood in the way of the California juggernaut of propaganda for 15 
years, I know its force, but I do not believe it can for very long deceive Congress 
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and the American people. Such power and influence, backed by such wealth as 
southern California interests are throwing into this struggle in the name of the 
great State of California, can easily raise the issue of a judicial controversy, 
which has been done, because anybody can start a lawsuit—but can they bring 
about an effective judicial determination as they propose? I am just as firmly 
convinced that they do not want to take this issue into the Supreme Court for « 
final determination on existing law, as I am convinced that their various suit 
resolutions will not bring about the final judicial determination which Arizopa 
really wants. 

The California suit resolutions which were introduced in the Eighty-first Con 
gress and reintroduced in the Righty-second Congress would appear to be the 
first necessary step toward getting it before the Court, but H. R. 1500 also provides 
that very same first necessary step for a judicial determination, if there is any 
solid ground for such determination of the controversy by the high court. To 
substitute the California suit resolution for the legal steps contained in H. R. 
1500 would, in my opinion, be futile and deceptive toward getting a judicial 
settlement. 

The committee has suggested arbitration of this matter. There is no machinery 
provided for arbitration. How would it be done? Suppose the Governors of 
the two States were sincerely agreeable to arbitrate. Could they proceed under 
any State law of Arizona or California? There is no such State law. Well. 
supposing under their general executive power their named arbitrators came 
to a decision, what authority would their decision have? Of course, their deci 
sion, whatever it might be, would have to be ratified by the legislatures of the 
States involved, if it were to be binding and effective, just as any interstate 
compact would require legislative ratifications to be binding. Speaking of bind- 
ing agreements, let it be remembered that there are five States involved in this 
matter and not merely the two or three. 

Each member of the committee, in fairness, should recognize that two definite 
and large hurdles are put in the way of further consideration of H. R. 1500 by 
the resolution adopted on April 18 saying that there should be a firm settlement 
among the States involved, or judicial determination. It will be recalled that in 
speaking in opposition to the Saylor resolution offered on April 18, I pointed out 
that the conditions which the resolution imposed were conditions I think very 
likely impossible to meet. Since I personally cannot meet either of the two 
conditions imposed by the Saylor resolution, the committee action has taken 
the further consideration of H. R. 1500 out of my hands. 

Why is this juggernaut of opposition emanating from southern California, 
but offered in the name of the State of California and spearheaded by spokes- 
men for the Colorado River Board of California, offered against this Arizona 
bill? At the hearings we heard only one witness representing the above-named 
board, but we have noted the presence in the committee room and around the 
Halls of Congress for many past months of more than a half-dozen influential 
men of California, waging this fight with cunning strategy. What do these 
southern California water agencies want which causes such vicious opposition 
to this legislation? They want hydroelectric power produced for their area in 
the greatest possible abundance and at the cheapest possible cost. It is a eold- 
blooded business proposition, and it is not surprising that there seems to be a 
drive back of this move to make Los Angeles the largest city in the world. Real 
statesmanship in Los Angeles should see the value of developing Arizona to her 
economic limits, especially when it can be done without depriving Los Angeles 
of anything that she needs or that is rightfully hers. 

I feel that too little has been said regarding the motive prompting the ferocious 
opposition coming from southern California. Much has been said about “large 
sums” of money raised in Arizona to promote this legislation; very little has 
been said about money raised in southern California to fight the proposal. I 
am positive that where Arizona’s dimes have been spent to promote it, Califor- 
nia’s dollars have been spent to kill it, although this ratio may not be completely 
shown by the official records of Congress. Tremendous stakes are involved here, 
as is evidenced by the magnitude and intensity of this struggle. The whole 
future of the State of Arizona is at stake. If Arizona is not to retrogress and 
become the playground of the idle rich, with a fixed population of less than a 
million souls, but rather to become a more prosperous Commonwealth and the 
home of several millions of prosperous average American citizens, then Congress 
must pass legislation applying Arizona’s legal share of Colorado River water 
to her soil. 
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What does Los Angeles, apparently the heart of this opposition to my bill, 
have at stake? The American people have been told that Los Angeles desperately 
needs Colorado River water. Well, they have Colorado River water “for the 
taking” which they have not taken. .The Metropolitan aqueduct which they 
loudly proclaim was built with their own money, was constructed to carry 
1,100,000 acre-feet of water annually toward the coast cities, and Arizona recog- 
nizes the legal right of California to 4,400,000 acre-feet annually. Even during 
the war they did not take it. If the metropolitan Los Angeles area is unable 
to get one-fourth of the amount of water which is recognized by everyone to be 
California’s share, then Arizona should not be penalized for that failure. I am 
thoroughly Convinced that if the 1,200,000 acre-feet of water sought by Arizona in 
this bill is kept from Arizona soil, that that water will never be taken 
through any aqueduct to the Los Angeles area, because that aqueduct has not, in 
fact, during the last 10 years of its use, carried 7 percent of its capacity. 

Out of the mouths of their own authorities there is abundant proof that this 
“Arizona-claimed water’—this 1,200,000 acre-feet—is not needed in the Los 
Angeles area and that their Colorado River water needs can be met by the use 
of the acknowledged rightful quota for the Los Angeles area out of the 4,400,000 
acre-feet which is legally California’s water. Their own spokesmen have said 
their water needs are amply provided for. What then do they want which 
prompts this tremendous opposition to the Arizona legislation? They want cheap 
and abundant hydroelectric power produced with Colorado River water and 
brought to Los Angeles. 

In a letter I wrote in August 1949, to each member of this committee, I said: 

“Throughout a long future, and possibly forever, under existing law, and 
without some such authorization as H. R. 934 [now H. R. 1500], there would 
be about 7,000,000 acre-feet of water annually flowing down the river past 
Parker Dam, and that would be after Los Angeles has taken all that her 
great aqueduct can possibly carry for the west coast cities. Does anybody 
want 7,000,000 or 8,000,000 acre-feet of water to flow forever in the river 
past Parker Dam? Yes. It is my firm conviction that the very men who 
havé appeared six [now seven] different times before six [now seven] differ- 
ent committees of Congress during the last 3 years [now 4] in opposition 
to Arizona’s water bills really do want 7,000,000 or 8,000,000 or more acre-feet 
of water to flow forever in the Colorado River between Parker Dam and 
Imperial Dam, and that, in my opinion, explains and motivates the chief 
opposition to the central Arizona water bill.” 

Now, after the interval of 2 years, I am of the same conviction. Every move 
made by the opponents from southern California and all of the testimony from 
their witnesses confirm this opinion. 

The printed record is replete with evidence that these Californians want to- 
get full control of their overbuilt diversion works at the Imperial Dam and 
the first section of the All-American Canal, and they hope to have a power plant 
built at Pilot Knob big enough to utilize 5,000,000 acre-feet of water annually 
to produce power, after which the water goes to Old Mexico, where it can either 
be taken through a canal in Mexico—owned by the Imperial irrigation district— 
to lands in Old Mexico, or dumped back into the river, either to go to the ocean 
or to be used by other farmers in a foreign land. 

When asked where they would use the water, this 1,200,000 acre-feet which 
they are endeavoring to keep from Arizona, they have suggested Imperial Valley 
or the Los Angeles area or San Diego. I do not question the sincerity of my 
colleagues on that point, but I do doubt that such is the real thought and intent 
of the key men from southern California in this fight. San Diego is already 
being properly and adequately taken care of today by the Navy Department 
with water from the Colorado River. There is positive evidence from the 
United States Geological Survey that Los Angeles has not taken its recognized 
quota for the Los Angeles area. It is extremely probable, as I view it, that 
they never will need in the Los Angeles area more than their recognized quota 
for which their aqueduct was built, and that does not include the water in this 
proposed project. I believe this appealing cry for Colorado River water for 
the millions in Los Angeles—when they are not using what is clearly theirs—is 
clever propaganda. 

As for water needs in the Imperial Valley, we know that they have not been 
using all the quantity of water to which they are rightfully entitled, and we 
also know that they have been using more water than they should, according 
to the best irrigation practices, Also, we know that the sandy deserts adjoining 
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Imperial Valley have been declared nonirrigable by the University of California. 
by our own Department of Agriculture, and by the Department of the Interior 
I am convinced that the Imperial irrigation district authorities, in trying to 
keep this water away from Arizona, are thereby hatching up a claim of need 
for it in California, and building up a “right through use,” but in reality if they 
can keep Arizona from getting it, they will use it to produce power at Parker 
Dam, Headgate Rock Dam, and at Pilot Knob on the international border, and 
send this water to Mexico. If they send it to the farmers of Mexico instead 
of dumping it back into the river to go to the ocean, the Mexicans will gladly 
pay for the delivery of the water to their headgates. The Alamo Canal in Mexico, 
owned by Californians, carry that water to lands in Mexico. This whole set-up 
is made quite clear in part 5 of the Senate hearings on the Mexican treaty 
from the words of the Californians themselves, as found on pages 1640-1683. 

According to the testimony of a reliable engineer, Mr. E. B. Debler, if California 
will remain within the bounds of her limitation by her legislative act of March 4, 
1929, there is ample water from the Colorado River for California to fill the 
water needs in southern California. If California will keep within her self- 
limitations, as they have said they would, there is no doubt but that there is 
water physically available for Arizona in excess of the amount called for in 
H. R. 1500. 

It seems to me a cruel and vengeful thing which some Californians openly 
suggest, and that is that Arizona’s water should be given to Mexico because 
Arizona’s Senators voted for the Mexican water treaty. The Senators from 
most of the other Colorado Basin States also voted for the Mexican treaty, 
and that water treaty was ratified after full debate by a vote of 76 to 10. If 
the support of the treaty was a crime which should be penalized, several other 
States would be in line for the penalty also. Such a spiteful suggestion is, of 
course, worse than nonsense, but it is also nonsense because of the fact that 
the adoption of the water treaty with Mexico—however much we might dislike 
certain details of it—was absolutely necessary for the protection of water rights 
in the whole Colorado River Basin, including those in California. 

What is the wish of the committee in this matter? Does the committee wish 
to do anything to help Arizona in this dire situation, or shall we let nearly all 
of the benefits, both in water and in power, go by default to California through 
our inaction? At this moment the question is up to this committee. 

Sincerely, 
JOHN R. MurDock, M. C. 
Xx 








